( 


| 


2 | | FLORIDA STATE BAR ASSOCIATION | 


LAW JOURNAL 


Volume 6 MARCH, 1933 


No. 


Proposed Florida Probate Act 


Florida State Bar Association Standing Committees for 1933 


A Proposal to Create’ for Ratifying 


to the United States Constitution = G 
By ROBERT H. ANDERSON, of the Jacksonville Bar. | 


A Comment on the Right of a Mortgagee to Enforce a Pur- 
chaser’s Promise to Pay an Existing Mortgage Where = 
the Grantor or Promisee Was Not Liable As in | 


the Case of Enns-Hable Co. v. Templeton 
By J. T. BLACKWELL, Miami, Florida. 


La 


IN THIS ISSUE 


FLORIDA STATE BAR ASSOCIATION 


506 

Standing Committees for 1933, Appointed by Giles J. Patterson, President. 

A PROPOSAL TO CREATE CONVENTIONS FOR RATIFYING AMENDMENTS TO THE UNITED STATES 

By Robert H. Anderson, of the Jacksonville Bar. ~ 

(With Supplemental Report of Probate Committee.) 

RESOLUTION OF EXECUTIVE COUNCIL APPROVING FINAL DRAFT OF PROBATE ACT... ————— ... 550 


A COMMENT ON THE RIGHT OF A MORTGAGEE TO ENFORCE A PURCHASER’S PROMISE TO PAY AN 


EXISTING MORTGAGE WHERE THE GRANTOR OR PROMISSEE WAS NOT LIABLE AS IN THE CASE 
OF ENNS-HABLE CO. V. TEMPLETON ‘ 


By J. T. Blackwell, Miami, Florida. 


Flori i 
orida and Southern Digest ; 


A PERFECT COMBINATION OF STATE AND REPORTER 
DIGEST WITH ALL THE ADVANTAGES OF EACH 


It covers all of the Florida cases from the admission of the State in 1845 to 
date, and also the Decisions of the group of neighboring states as reported 
in the Southern. 


It is a “life time” digest. There will be no necessity for supplemental 
volumes. Each volume of the digest is kept to date within itself through 
the “Annual Cumulative Pocket Part” which fits into and becomes a part 
of the volume. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 


For complete information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 
Hotel Seminole, Jacksonville, Fla. | 


2, Ma 


4 
i 
‘ 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


Entered as second-class matter at the post office at Jacksonville, Florida, August 1, 1927. 
Yearly Subscription: Members, $4.50; non-members, $7.50. Single Copy, 75 Cents. ; 
Publication Office: 8 N. Newnan Street, Jacksonville, Florida. 


VOLUME 6 


MARCH, 1933 


Publication Committee: 
W. I. EVANS, Chairman 
W. H. ELLIS 
W. H. WATSON 
M. H. LONG 
R. W. WITHERS 


Editor: 

J. C. COOPER, JR., 

Box 2238, Jacksonville, Fla. 
Business Manager: 

H. W. SCHAEFER, 

Box 8, Jacksonville, Fla. 


FLORIDA STATE BAR ASSOCIATION 
Standing Committees for 1933. . 


COMMITTEE ON LEGAL EDUCATION AND 
ADMISSION TO BAR 

Chairman, Lewis Twyman, Miami . 

Jas. Booth, St. Petersburg. 

C. M. Phipps, Tampa. 

Geo. W. Coleman, West Palm Beach. 

S. L. Holland, Bartow. 


COMMITTEE ON PROFESSIONAL ETHICS 
AND GRIEVANCES 

Chairman, R. F. Chapman, Lake City. 

W. G. Ward, Miami. 

M. G. Caraballo, Tampa. 

J. A. Scarlett, DeLand. 

Ernest Metcalf, West Palm Beach. 


COMMITTEE ON NOTEWORTHY CHANGES 
IN STATUTES 


Chairman A. A. Green, Daytona Beach. 


W. B. Tippetts, St. Petersburg. 

J. S. Diver, Jacksonville. 
Herbert Fiebelman, Miami. 
Judge Millard B. Smith, Titusville. 


SPECIAL COMMITTEE ON PROBATE 
PRACTICE 


Chairman. W. H. Rogers, Jacksonville. 
Judge Harry Hewitt, St. Petersburg. 
D. H. Redfearn, Miami. 

C. C. Copp, Jacksonville. 

F. J. Wideman, West Palm Beach. 
Warren L. Jones, Jacksonville. 

Judge A. J. Rose, Miami. 


Appointed by Giles J. Patterson, President, and Given Out by Ed R. Bentley, Secretary. 


COMMITTEE ON MEMORIALS 


Chairman, J. H. Carter, Marianna. 
J. B. Hodges, Lake City. 

E. G. Baxter, Gainesville. 

David Dunham, St. Augustine. 

R. D. Knight, Jacksonville. 


COMMITTEE ON AMERICAN CITIZENSHIP 


Chairman, W. E. Kay, Jacksonville. 
J. B. Stewart, Fernandina. 

John F. Harrell, Live Oak. 

Gyte P. McCord, Tallahassee. 

F. B. Carter, Pensacola. 

Fred D. Bryant, Gainesville. 

L. W. Duvall, Ocala. 

John U. Bird, Clearwater. 

Jas. R. Bussey, St. Petersburg. 
Geo. P. Raney, Tampa. 

R. A. Henderson, Fort Myers. 
W. H. Malone, Key West. 

C. D. Bowen, Miami. 

E. B. Donnell, West Palm Beach. 
G. W. English, Ft. Lauderdale. 


COMMITTEE ON LEGISLATION 
Chairman, Claude Pepper, Tallahassee. 
J. G. Clements, Fort Myers. 

A. Y. Milam, Jacksonville. 
W. J. Steed, Kissimmee. 

Jas. Whitehurst, Brooksville. 
Rex Farrier, Tampa. 


No. 11 


x | 
| 

{ 

i 

j 

| 

4 

4 

: i 

} 
| 
1 

] 

| 

| 

j 

j 

i 

1 

yg 
H 

ihe 

ve 

awe 

3 

. 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 507 


COMMITTEE ON JUDICIAL ADMINISTRATION Henry Lillienthal, West Palm Beach. 

AND LEGAL REFORM W. H. Wilkerson, Eustis. 

Chairman, W. F. Himes, Tampa. J. R. Wells, Orlando. 

Dewey A. Dye, Bradenton. J. D. Kinsey, Arcadia. 

S. H. Mann, Jr. ‘ J. T. Vocelle, Vero Beach. 

M. L. Mershon. Russell Snow, Cocoa. 

J. A. Franklin. F. W. Burt, Palatka. 

C. O. Andrews. J. F. Robinson, Sarasota. 

Lucien Boggs. J. H. Taylor, Jacksonville. 

COMMITTEE ON MEMBERSHIP COMMITTEE ON PUBLICATION 
Chairman, L. O. Casey, Hollywood. Chairman, W. I. Evans, Miami, 3 years. 
Philip D. Beall, Pensacola. Geo. C. Bedell, Jacksonville, 5 years. 

B. K. Roberts, Tampa. R. W. Withers, Tampa, 4 years. 
F. P. Harrell, Jasper. Judge W. H. Ellis, Tallahassee, 2 years. 
H. L. McGlothlin, St. Petersburg. W. H. Watson, Pensacola, 1 year. 
Louis Ossinsky, Daytona Beach. Editor: Law Journal—Jno. C. Cooper, Jr. 
J. C. Adkins, Gainesville. COMMITTEE ON AMERICAN LAW INSTITUTE 
Chipley. Chairman, G. P. Garrett, Orlando. 
pid M. Wiggins, Bartow. Scott M. Loftin, Jacksonville. 
Richard Hunt, Miami. T. M. Shackleford, Jr., Tampa. 
G. L. Reeves, Tampa. D 

; : ean Harry R. Trussler, Gainesville. 
Hayes Lewis, Jr., Marianna. 


S. Pasco, Pensacola. 


508 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


A PROPOSAL TO CREATE CONVENTIONS FOR RATIFYING AMENDMENTS TO THE 


UNITED STATES 


TO THE PRESIDENT AND MEMBERS OF THE 
FLORIDA STATE BAR ASSOCIATION: 

The Congress of the United States has passed a 
resolution proposing a repeal of the Eighteenth 
Amendment and has submitted it for ratification to 
conventions in the several states, as authorized by 
Article V of the Federal Constitution. 

We have no machinery in this state for holding 
such a convention. Indeed eminent counsel disagree 
as to whether the setting up of such machinery is a 
state or a Federal function. Able lawyers argue, with 
much plausibility, that the Congress should fix the 
manner of its creation. I think every one concedes, 
however, that it is advisable to provide the machinery 
by state legislation pending determination by the 
courts as to whether or not such a convention is a 
state or a Federal creature. 

The convention method of ratification, as all law- 
yers know, has never been used before, therefore. 
there was no guide to go by and no precedents to fol- 
low. I have done the best I could with it, in these cir- 
cumstances, and with the help of a few prominent 
members of the Bar of this state who are interested 
in the movement. I am submitting the bill to the 
Florida State Bar Association in the thought that con- 
structive criticisms might be made of it by its mem- 
- bers. I shall be more than pleased to have any sug- 
gestions any one cares to make. 

Perhaps I should say a word as to why certain 
provisions appear in the bill. At the outset, there 
were two important questions of policy which had to 
be determined: the number of delegates in such a con- 
vention and the time when it should be held. My first 
impulse was to make a conventiun substantially the 
size of the Florida House of Representatives with at 
least one member from each county and more mem- 
bers from the larger ones. The more I thought of it. 
the less reason I saw for it. The disadvantages were 
obvious. The first was the expense, if each member 
would have to be paid per diem and mileage. This - 
could be minimized by providing that the delegate 
should receive no compensation. The second was the 
age-old controversy, which has raged in the Legisla- 
ture for years, as to how many representatives each 
county should have. Each, of course, would wish as 
many as it could get. If the demands of all were sat- 
isfied the result would be an institution of an un- 
wieldy size. With these thoughts in mind, I propose 
a convention composed of two delegates from each 
Congressional District and nine from the State at 
Large in the belief that it will satisfy every require- 
ment of the occasion and save a great deal of money. 

The next question was when the election should 
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be held. Every one felt that it was desirable to hold 
it at once rather than defer it until the general elec- 
tion in November 1934. We had to choose between 
these alternatives. The only objection to holding a 
special election was the cost. We considered that if 
the Legislature would adopt our plan of creating a 
convention, composed of two delegates fron: each Con- 
gressional District and nine from the State at Large, 
and require them to serve without pay, rather than 
one composed of delegates from each and every coun- 
ty in the State, we should save the cost of holding the 
election and thereby justify the expense of it. 

I submit these views for vour careful considera- 
tion. 
This bill is not a model and the author knows it. 
It doubtless contains many imperfections. My object 
in giving it to the Bar is to endeavor to perfect it. 
Constructive criticisms of it are invited but I have no 
desire to engage in any controversy with any one at 
this time and in this place on the merits (or demerits) 
of National Prohibition or the advantages of the con- 
vention system of ratification over ratifiication by the 
Legislature. We are dealing with an actual situation 
and not a theory. The Congress has submitted a pro- 
posal to repeal the Eighteenth Amendment to conven- 
tions in the several states. Our object is to create the 
best possible machinery for setting up this convention 
to the end that its organization and actions may he 
lawful in all respects, that it may function without 
unnecessary delay and that the people of this state 
may be subjected by it to a minimum of expense. 

Thank you. 

ROBERT H. ANDERSON. 


AN ACT to Provide for the Holding of State 
Conventions for the Purpose of Ratify- 
ing or Rejecting Proposed Amendments 
to the Constitution of the United States. 
BE IT ENACTED BY THE LEGISLATURE OF THE 
STATE OF FLORIDA: 

Section 1. Conventions—How Constituted. When- 
ever the Congress of the United States shall propose, 
to conventions in the several states, an amendment to 
the Constitution of the United States, for ratification 
or rejection, and shall not have provided the manner 
in which such conventions shall be constituted, the 
conventions in this state shall be chosen and consti- 
tuted in the manner herein prescribed and shall func- 
tion in accordance with this act. 

Section 2. Number and Qualifications of Dele- 
gates. Such conventions shall consist of two (2) dele- 
gates from each Congressional District within this 
state and nine’ (9) delegates from the State at Large. 
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Each delegate shall possess the qualifications of a 
member of the House of Representatives of the Leg- 
islature of this state; and each shall hold office from 
the date of his election and until the convention shall 
have discharged the duties for which it was selected. 

Section 3. Special Elections—Qualifications of 
Voters. The delegates composing such convention 
shall be elected at a special election which shall be 
held, in each county of this state, on a date, to be fixed 
by the Secretary of State, not less than two (2) 
months and not more than six (6) months after the 
date of the proposal by the Congress. The Secretary 
of State shall give ten (10) days notice of such special 
election by publication, at least one time, in a news- 
paper in each county. Such election shall be con- 
ducted, except as herein specified, in all respects in 
the manner and form prescribed by the laws of this 
state for holding general elections. All electors who 
were duly qualified to vote in the last preceding gen- 
eral election, and none other, shall be qualified to vote 
in such special election. 

PROVIDED: That if any general election be held 
in this state within one (1) year after the date of the 
proposal by the Congress, such delegates shall be 
chosen at such general election and all electors quali- 
fied to vote in such general election shall be qualified 
to vote for such delegates, unless the Governor, by his 
proclamation, shall require such delegates to be chosen 
at a special election, in which event they shall be 
elected as herein provided. 

Section 4. Candidates— How Qualified — Peti- 
tions. Any person desiring to become a candidate for 
election as a delegate to said convention shall file a 
sworn application with the Secretary of State on such 
form as that official shall prescribe, not less than 
twenty (20) days before the date of election, in which 
shall be stated his name in full, his residence, his age, 
his color and his occupation. Such application shall 
also state, under oath, that the applicant is a citizen 
of the United States and of the State of Florida and 
that he is a qualified elector of the county in which he 
resides. The applicant may also state whether or not 
he favors the ratification of the proposed amendment 
or opposes it and whether or not he desires his name 
to appear upon the ballot as favoring or opposing such 
amendment or as unpledged. 

If the applicant shall request that his name ap- 
pear on the ballot as favoring or as opposing the 
amendment, his application shall be accompanied by a 
qualification fee of Twenty-five Dollars ($25.00) and 
by one or more petitions, requesting that his name be 
placed upon the official ballot, and signed by not few- 
er than one thousand qualified electors, if the applicant 
shall be a candidate for election as a delegate from 
the State at Large, and by not fewer than five hun- 
dred qualified electors, if he shall be a candidate for 
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election from any Congressional district. It shall be 
permissible for any number of qualified voters to join 
in one or more petitions requesting the placing on the 
official ballot of the names of more than one candidate 
but not exceeding the total number to be elected. Any 
applicant may withdraw his name at any time before 
the ballots are actually printed. 

Section 5. Ballots—Preparation and Form of. 
The ballots shall be prepared by the Secretary of State 
and distributed by him to the County Commissioners 
in the several counties at least ten (10) days prior to 
such election. They shall contain the substance of the 
proposed amendment and in alphabetical order (a) the 
names of all candidates who shall have declared in 
favor of the ratification of such amendment; and (b) 
the names of all candidates who shall have declared 
against the ratification of such amendment; and (c) 
the names of all candidates who shall have qualified 
without pledging themselves either for or against the 
amendment. When delegates are elected at general 
elections as provided in Section 3, such matters shall 
be printed on the general election ballots. In either 
event, in addition to the names of unpledged candi- 
dates printed on said ballots and whether there be any 
such names on said ballots or not, there shall be pro- 
vided, under caption ‘‘(c)” blank lines in equal number 
to the number of persons who may be elected as such 
delegates. 

Section 6. Clerk and Inspectors. The Board of 
County Commissioners of each county shall appoint 
clerks and inspectors of election for such special elec- 
tion in accordance with the general election laws, ex- 
cept that such appointments may be made at any time 
more than five (5) days prior to the election; where- 
upon they shall publish the names of such inspectors 
and clerks in a newspaper printed in the county. The 
clerks and inspectors of election shall each receive 
compensation at the rate of Five Dollars ($5.00) per 
diem for each day actually and necessarily served in 
performing their duties as such. Such compensation, 
together with other lawful expenses incurred by the 
several Boards of County Commissioners, shall be paid 
as provided in Section 11, after the several Boards of 
County Commissioners shall have certified the same 
to the Board of State Canvassers and such accounts 
shall have been approved by such Board of State 
Canvassers. 

Section 7. Canvass of Returns. Within three 
(3) days after the date of such special elections the 
County Commissioners shall meet and canvass the re- 
turns thereof in their respective counties and transmit 
the same to the Secretary of State. Within fourteen 
(14) days after the date of such special elections the 
Board of State Canvassers shall meet and canvass such 
returns. Such Board shall thereupon declare the two 
(2) candidates for election as delegates to such con- 
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vention who receive the greatest number of votes in 
each Congressional Dsitrict and the nine (9) candi- 
dates therefor who receive the greatest number of 
votes in the State at Large, to have been elected as 
delegates to such convention; and shall immediately 
issue a certificate of election to each of such persons. 
In case of a tie the Board of State Canvassers shall se- 
lect the delegates from those receiving the tie votes. 

Section 8. Convention—Time and Place of Meet- 
ing. The delegates to the convention shall meet in 
such place as shall be provided for that purpose by the 
Secretary of State, at the State Capitol at Tallahassee 
on the second Tuesday in the month following their 
election, at twelve o’clock noon. They shall thereupon 
constitute a convention to ratify or reject the proposed 
amendment to the Constitution of the United States. 

Section 9. Convention—Quorum—Officers—Pow- 
ers—Expenses. The convention shall have power to 
ratify or reject the proposed amendment to the Con- 
stitution of the United States for which it shall have 
been selected; to choose a President and a Secretary 
and all other necessary officers, clerks and attaches; 
to fill vacancies in its membership; and to make rules 
governing its procedure. It shall be the sole judge of 
the election and qualifications of its members. A ma- 
jority of the total number of delegates elected to the 
convention shall constitute a quorum. 

The delegates to such convention shall serve with- 
out compensation or expenses; but the Secretary and 
other officers, clerks and attaches shall receive such 
compensation as may be fixed by the convention. 

The convention shall have no other power than 
that hereby expressly conferred or is necessarily in- 
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cident to the purpose of its creation; any other action 
attempted to be taken by it shall be utterly null, void 
and of none effect. 

Section 10. Convention—Record of Action. When 
the convention shall have agreed, by “‘yea’”’ and “nay” 
vote of a majority of the total number of delegates 
elected, to the ratification or rejection of the proposed 
amendment to the Constitution of the United States, 
a certificate to that effect shall be executed by its 
President and Secretary and filed with the Secretary 
of State of Florida. A copy of the minutes of its pro- 
ceedings, likewise signed by such officials, shall also 
be filed with the Secretary of State. It shall be the 
duty of the Secretary of State of Florida, after the 
filing of such certificate, to transmit a copy thereof, 
certified under the Great Seal of Florida, to the Secre- 
tary of State of the United States. 

Section 11. Appropriation. For the purpose of 
defraying the expenses of preparing for, conducting, 
holding and declaring the result of the election pro- 
vided for by this Act, and also for the purpose of de- 
fraying the expenses allowed by this Act for the hold- 
ing of sessions of the convention as herein provided, 
to be audited by the Comptroller, there is hereby ap- 
propriated out of the general revenue fund of the 
State of Florida a sufficient sum of money for the pay- 
ment of all amounts necessary to be expended under 
the terms of this Act, which sums of money shall be 
disbursed by the State of Florida and pursuant to 
warrants drawn by the Comptroller upon the Treas- 
urer for the payment of same. 

Section 12. Effective Date. 
effect upon its becoming a law. 


This act shall take 
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PROPOSED FLORIDA PROBATE ACT 
SUPPLEMENTAL REPORT OF PROBATE COMMITTEE 


February 11, 1933. 
To the Executive Council, 
Florida State Bar Association. 


Your Probate Committee submits herewith the 
final draft of the proposed Florida Probate Act, as re- 
vised in accordance with the suggestions which were 
made to the committee by the Conference of Bar Dele- 
gates at Pass-a-Grille, January 19, 1933. 

In order that you may readily note all changes 
that have been made in the proposed Act since same 
was printed and published in the January issue of the 
Law Journal, we set forth below a schedule thereof, 
together with the reasons for same: 


1. The title of the proposed Act has been 
changed very slightly for the sake of clarity. The 
word “therein,” appearing in the fourth line of the 
title has been changed to read: “relating thereto.” 
We believe this is better phraseology. 

2. The proposed Act as printed was subdivided 
into six “Chapters.” As the whole Act will be a 
“Chapter” of the Laws of Florida, if enacted, we have 
changed these subdivision headings and now call them 
“Articles.” We believe this is more appropriate. 

3. Section 2 has been changed by omitting the 
two year period originally provided for at the end of 
the section. The two year period was originally in- 
cluded in hopes that by October, 1935, all proceedings 
in the settlement of estates of decedents, dying prior 
to October 1, 1933, might be uniform with those re- 
lating to the estates of decedents dying after October 
1, 1938. We have found a number of practical diffi- 
culties and have concluded that the idea is not prac- 
ticable. Accordingly Section 2 as finally written sim- 
ply provides October 1, 1933, as the effective date of 
the Act. The new Act will control the settlement of 
the estates of decedents dying after the effective date 
and estates of those dying prior to the effective date 
will have to be settled to conclusion in accordance with 
the preexisting laws. As much as we would like to 
have the Act effective in all matters as soon as pos- 
sible, we regard the practical difficulties and confusion 
incident thereto, too great to accept, and so we have 
relinquished the desire in order to avoid the incidental 
difficulties which we regard as outweighing the pos- 
sible benefits. 

4. The definitions of the two verbs “bequeath” 
and “devise,” in Section 3, have been made grammatic- 
al, but have not been changed in legal effect. 

5. Section 5 has been amended by the addition 
of the following sentence suggested by the Bar Dele- 
gates: “No other person may make a will.” It is the 
conclusion of the committee that the addition of this 


sentence does not change the effect of the Section. 
This sentence was added to express what the commit- 
tee considered was already clearly implied. 

6. Subparagraph (a) of Section 6 has been re- 
written for the sake of clarity. In doing so, it was 
thought advisable to take the limitation upon the right 
to devise a homestead out of section 32 (as originally 
numbered) and place it where it logically belongs, i. e., 
in Section 6. This has been done. The legal principles 
involved have not been modified; but Sections 6 and 
old number 32 (new number 28) are now clearer and 
more logically written. 

7. Subparagraph (b) of Section 8 has been re- 
arranged in phraseology to preclude possible misunder- 
standing, as suggested by the Bar Delegates. No 
change in principle has been made. 

8. Sections 11 and 12 have been rewritten for 
the sake of clarity, so that they will undoubtedly ex- 
press the construction placed upon them by the com- 
mittee in the deliberations of the Bar Delegates. Al- 
though there is marked change in phraseology the 
principles involved remain the same. 

It has been found that the second paragraph of 
Section 11 as printed in the January Law Journal is 
fully covered in practical effect by Section 12; and so 
that paragraph has been omitted from this revision. 

9. To make it clear that Sections 11 and 12 re- 
peal the common law rule that subsequent marriage 
revokes the prior will of a woman and that subsequent 
marriage and birth of issue revoke the prior will of a 
man, a sentence saying so has been added to Section 
15. This is believed to be redundant, but considered 
advisable so that there may be no doubt about it. 

It will now be observed that Sections 11, 12, 15 
and 162 tie together and form a comprehensive treat- 
ment of the subject of the legal effect of marriage or 
birth of issue after the execution of a will and of how 
the shares of pretermitted spouses and children are to 
be provided. 

10. Section 20 has been changed simply to clari- 
fy the meaning and correct the grammar. No change 
has been made in the legal effect. 

11. Section 21 has been completely rewritten. 
Subparagraphs (a) and (b) have been interchanged 
in order. No substantial change in meaning has been 
made but the rewritten section is now much clearer. 

12. Sections 24, 25, 26 and 27 have been lifted 
bodily out of their former position and placed immedi- 
ately before Section 33 as new numbered Sections 29, 
30, 31 and 32. The purpose of this change is merely 
editorial, i. e., to place these sections where they more 
properly belong. 

Accordingly old Sections 28 to 32 inclusive will 
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now be numbered as Sections 24 to 28 respectively. 

13. Section 26 (old number—now numbered as 
31) has been modified in principle. The change is that 
an adopted child will inherit from its blood parents. 
The section as originally written provided just the con- 
trary. After protracted reconsideration the commit- 
tee unanimously concluded to make this change to 
meet the very considerable sentiment in favor of such 
a rule. It should be noted that there is also contrary 
sentiment; and persuasive arguments may be made m 
favor of either rule. 

In addition, the clause reading “whether adopted 
under the laws of Florida or any other state or coun- 
try” has been included. The committee regards this 
as desirable, no basis for discrimination being appar- 
ent. See, in this connection, the peculiarities of Sec- 
tion 5488 C. G. L. 

Furthermore, the phrase reading ‘‘and for the 
purpose of inheritance be regarded as a lineal descend- 
ant” has been included. This is intended to place 
adopted children in the precise position of natural 
children in the matter of inheritance and is appropri- 
ate in view of the phraseology of Sections 6 (a), 24 
(new number) and 28 (new number). 

14. The title of Article III is slightly changed; 
and also the title of old Section 28 (new number 24). 
The word “property” is substituted for the word “es- 
tate” in the first sentence of this same Section. 

15. Subparagraph 7 of Section 28 has been sim- 
plified in its wording but not changed in substance. 

16. Section 27 (old number 31) has been dis- 
tinctly changed in degree. The section as originally 
drafted was applicable ‘“‘when there is no evidence,” 
etc. The sentiment of the Bar Delegates was to 
broaden the scope of the section. The place to draw 
the line was in doubt. Upon careful reconsideration 
the committee favors the degree of evidence which 
our courts require to establish fraud, i. e., “clear and 
convincing evidence.’”’ And so, we have included this 
phrase. We much prefer the application of the prin- 
ciple set forth in the Section to all cases except those 
where the evidence is clear and convincing. Scant evi- 


dence ought not to avoid the fair principle laid down: 


in this Section. The section as now framed is broader 
than it originally was but by no means too broad, in 
our judgment. 

17. Section 28 (old number 32) has also been 
revised. The special limitation upon the right to de- 
vise a homestead has been removed and placed in Sec- 
tion 6 (a), where it logically belongs. This leaves the 
rest of the original section without change in prin- 
ciple. Such change in phraseology only has been made 
as will permit the operation of the transfer of a por- 
tion of the Section to Section 6 (a). The proviso in 
this Section is now sufficiently broad to include an 
adopted child. And words have been added to make 
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it perfectly clear that the remainder is vested and not 
contingent. 

18. Section 35, relating to dower, has not been 
changed in principle. But certain words have been 
added to express clearly what obviously was implied 
by the original draft and what the case law clearly 
imputed to dower as an essential attribute, e. g. that 
dower is free of liability not only for the decedent’s 
debts but also for estate taxes and administration «x- 
penses. Furthermore, the last sentence of the sec- 
tion—recently added—is intended to express (so that 
he who runs may read) what the first sentence neces- 
sarily implies. 

19. Two changes have been made in Section 44. 
The words “unless so ordered by the County Judge,” 
are inserted after the word “Estate,” at the end of the 
first sentence in the second paragraph of this Section. 
This was proposed by the Bar Delegates. The effect 
is obvious and unobjectionable. 

A new paragraph is added at the end of this Sec- 
tion. It merely preserves the effect of Chapter 11382, 
Acts of 1925. It should be noted here that the com- 
piler of the Compiled General Laws of Florida, 1927. 
seems to have overlooked Chapter 10300 Acts of 1925 
in compiling Section 5723 C. G. L. Cf. Chapter 10300 
and Chapter 11382, Acts of 1925, and Section 5723 
C. G. L. 

20. A sentence has been added to Section 58 to 
provide reasonable compensation to curators, to be 
fixed by the County Judge. This was an oversight in 
the original draft. 

21. Section 120, (the non-claim statute) has 
been broadened in its scope so that it covers practical- 
ly every possible claim which might exist against the 
estate of a decedent (with two exceptions expressly 
stated in the section). This was proposed by the Bar 
Delegates and the committee is in sympathy with the 
thought. 

22. The denial of the right to recover costs 
against a personal representative in premature suits, 
provided for in Section 122, has been enlarged to pre- 
vent the recovery of attorney’s fees under the same 
circumstances. The principle involved is equally ap- 
plicable to both attorney’s fees and costs; and so the 
section has been changed to cover both. This sugges- 
tion has come to the committee from various sections 
of the state, where serious imposition has been suf- 
fered because of unnecessary suits against executors 
and administrators. The practice should be discour- 
aged. 

23. Class 2 of Section 124 has been changed to 
limit priority of funeral expenses to $350.00. That 
was the committee’s original intention. Through mis- 
take of the printer the figure $390.00 was used in the 
printed report in the January issue of the Law Jour- 
nal. Personal investigation of fact, by the commit- 
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tee, discloses that this figure is ample, and that un- 
dertakers are fully protected by the limitation impose 
by this section. 

24. Section 186, relating to the limitation of 
liability of an unadministered estate for obligations of 
the decedent, has been completely revised. Our pres- 
ent statute imposes a ten year limitation; the new sec- 
tion reduces this to three years, which is considered 
quite long enough. In this revision, the saving clause 
has been eliminated, as it is clear that no saving clause 
is necessary, as a matter of constitutional law, in view 
of the language of Section 2. 

25. The language of the repealing section (sec- 
tion 198) has been slightly changed to harmonize it 
with Section 2. No reason is seen by the committee 
for future compilers of our general statute law to re- 
tain in future compilations the statutes expressly re- 
pealed by this section, notwithstanding that this Sec- 
tion and also Section 2, continue them in effect for the 
limited purpose of settling the estates of decedents 
dying prior to the effective date of the Act. The time 
will soon come when they will have only historical 
value. 

26. In addition to the above enumerated sub- 
stantial changes, quite a large number of minor 
changes will be noticed by close readers. These other 
changes are of no significance. They are merely cor- 
rections of typographical errors, misspelled words, er- 
rors in grammar, rhetoric, slight changes in titles and 
punctuation, occasionally the use of a more appropri- 
ate word or phrase, etc. 

Any interested person will observe these correc- 
tions in the following sections: 

10; 42; 49; 50; 53; 54; 57; 59; 65; 67; 70; 80; 
81; 91; 93; 94; 97; 104; 108; 116; 117; 118; 125; 130: 
1385; 137; 139: 141; 150; 152; 160; 162; 168; 172; 
173; 176; 181; 182; 187; 188; 189 and 1938. The draft 
of the Act as printed in the January Law Journal 
could not be proofread because of lack of time. The 
corrections indicated are simply the result of proof- 
reading and editorial work. Acknowledgment should 
be made here of assistance in this regard from two 
experienced legal editors, Harry B. Skillman of The 
Harrison Company, of Atlanta, Georgia, and Lewis 
Twyman, of the Miami Bar. 
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Before concluding our final report, the committee 
wishes to express its grateful appreciation to the gen- 
eral public for their very many helpful suggestions. 
The bar generally and the County Judges have con- 
tributed greatly to the improvement of the bill. 

Another point should not go unnoticed. For two 
years the bar has continuously exhibited a spirit of 
ready cooperation, helpful criticism, willing assistance 
and tolerance of the manifest frailties of the commit- 
teemen. The enormous burden of this revision and 
the very considerable time and money spent by the 
committee in its work have been fully repaid to the 
committee by the appreciative and helpful spirit 
evinced by every member of the bar. Without such 
an attitude on the part of the bar, the committee 
would simply have ceased to function from plain dis- 
couragement. We desire every lawyer to understand 
fully that nothing else than the sympathetic and help- 
ful attitude of the bar has kept us toiling through 
months of tedious detail. We are deeply grateful for 
that measure of encouragement. Bes 

Perhaps one other word should be spoken public- 
ly. We hope we shall not be misunderstood if we ven- 
ture to say that at all times the committee has had 
the State and Federal Constitutions definitely in mind 
and that no part of this proposed Act is intended to 
repeal the Constitutions. We have studied all consti- 
tutional questions which have been raised by members 
of the bar and also the countless constitutional ques- 
tions raised by the members of the committee. We 
believe that a careful study of the Act will demon- 
strate that we have kept within all constitutional 
limitations. 

We hope that the final draft of. the bill submitted 
herewith, with the changes noted above, may meet 
your approval and be adopted and referred to your 
legislative committee for presentation to the Legisla- 
ture in due course. 

Respectfully submitted, 
C. C. COPP, 
H. R. HEWITT, 
W. L. JONES, 
D. H. REDFEARN, 
A. J. ROSE, 
F. J. WIDEMAN, 
WM. H. ROGERS, Chairman. 
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A BILL TO BE ENTITLED 


AN ACT relating to wills and the probate there- 
of, to descent and distribution of decedents’ estates, 
to dower, to the administration of decedents’ estates 
and the practice and procedure relating thereto, to 
county judges and their jurisdiction in probate and 
administration and to appellate procedure relating 
thereto, to revise and consolidate the law relating to 
the estates of decedents and to repeal all laws and 
statutes in conflict herewith. 


BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 


ARTICLE I. 
General Provisions 


Section 1. SHORT TITLE.—This Act shall be 
known and may be cited as The Probate Act. 

Section 2. TIME OF TAKING EFFECT.—This 
Act shall take effect at 12:01 o’clock A. M. Eastern 
Standard time, October 1, 1933, and shall govern the 
estates of decedents dying thereafter; and the estates 
of decedents dying prior thereto shall be administered 
in accordance with the statutes and laws of Florida in 
force prior to the effective date of this act. 

Section 3. DEFINITIONS.—The following rules 
and definitions shall govern in the construction of this 
Act and in all proceedings under this Act, unless a dif- 
ferent meaning is apparent from the context: 

ADMINISTRATION refers to the administration 
of estates and also to all probate proceedings; BE- 
QUEATH means to dispose of personal property by 
will, but it may be used interchangeably with the word 
devise; BEQUEST means a gift of personal property 
received by the beneficiary in a will, but it may refer 
to real estate also; CURATOR is a person appointed 
by the County Judge to take charge of the estate of 
a deceased person until letters testamentary or of ad- 
ministration are granted: DEVISE, when used as a 


verb, means to dispose of real estate by will, but it 


may be used interchangeably with the word bequeath; 
DEVISE, when used as a noun, means a gift of real 
estate by will, but it may be used interchangeably with 
the word bequest; GIFT means either devise, bequest 
or both; HEIR, and heir at law shall be construed to 
have the same meaning as next of kin; INTERESTED 
PERSONS and PERSONS INTERESTED IN THE 
ESTATE, shall mean heirs, legatees, devisees, distribu- 
tees, spouses and creditors, or others having a prop- 
erty right in or claim against an estate being admin- 
istered, and such words shall mean the persons en- 
titled to the estate of a decedent in the event of in- 
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testacy ; LEGACY shall have the same meaning as be- 
quest as hereinbefore defined; LEGATEE and devisee 
may be construed to be synonymous; LETTERS 
means letters of administration or letters testament- 
ary; MASCULINE GENDER may be construed to re- 
fer to the feminine gender and vice versa; the same 
rule applies to the neuter gender; PERSON may be 
construed to refer either to a natural person or to a 
corporation; PERSONAL REPRESENTATIVE means 
the executor or the administrator; PLURAL NUM- 
BER may be construed to mean the singular number, 
and vice versa; PROBATE means not only probate 
proceedings pertaining to wills, but also the adminis- 
tration of estates; PROPERT'Y means real estate, per- 
sonalty, choses in action, or any interest in the same, 
legal or equitable. 

Section 4. CONSTITUTION ALITY.—In the event 
any section, paragraph, sentence or clause of this Act 
shall be held unconstitutional, void or contrary to public 
policy, this shall not affect the validity of any other 
portion of this Act and the remainder of this Act shall 
stand as valid legislative enactment. 


ARTICLE II. 
Wills 


Section 5. WHO MAY MAKE A WILL.—Every 
person, male or female, married or single, who is at 
least eighteen years of age and who is of sound mind 
may make a will. No other person may make a wilii. 

Section 6. —PROPERTY WHICH MAY BE DE- 
VISED.— 

(a) Any property, real or personal, held by any 
title, legal or equitable, with or without actual seizin. 
may be devised or bequeathed by will; provided, how- 
ever, that whenever a person who is the head of a 
family, residing in this State and having a homestead 
therein, shall die and leave either a widow or lineal 
descendants or both surviving him, the homestead 
shall not be the subject of devise, but shall descend as 
otherwise provided in this Act for the descent of 
homesteads. 

(b) A will becomes effective at the time of the 
death of the testator and all property, real or personal, 
acquired by the testator after making his will is trans- 
missible under general expressions in the will show- 
ing such to be the intention of the testator. Every will 
containing a residuary clause shall transmit after- 
acquired property, unless the testator expressly states 
in his will that such is not his intention. 

Section 7. REQUISITES OF NUNCUPATIVE 
WILLS.—No nuncupative will shall be good which is 
not proved by the oaths of three witnesses present at 
the making thereof, nor unless it be proved by the said 
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witnesses that the testator at the time of pronouncing 
the same did desire the persons present, or some of 
them, to bear witness that such was his will, or to that 
effect, nor unless such nuncupative will was made in 
the time of the last sickhess of the deceased. Personal 
property only shall be subject to disposition by nun- 
cupative wills. 

Section 8. EXECUTION OF WILLS.—Every 
will, other than a nuncupative will, must be in writing 
and must be executed as follows: 

(a) It must be signed at the end thereof by the 
testator himself, or some person in his presence and by 
his direction must subscribe the name of the testator 
thereto. 

(b) The testator, in the presence of at least two 
attesting witnesses present at the same time, must 
sign his will or cause his name to be signed as afore- 
said or acknowledge his signature thereto. 

(c) No will executed by a non-resident of Florida, 
either before or after this Act takes effect, is valid 
as a will in this state unless it is executed in accordance 
with the laws of this state in force at the time of its 
execution,except that a will valid under the laws of the 
state or country in which the testator is domiciled at 
the time of his death is valid in this state, so far as 
the same relates to personal property. 

(d) A will executed by a resident of this state, 
prior to the time this Act takes effect, is valid if exe- 
cuted according to the laws of this state in force at the 
time of its execution. 

(e) All devises and bequests to subscribing wit- 
nesses are void, unless there are at least two other dis- 
interested subscribing witnesses to the will. If a sub- 
scribing witness would be entitled to any share of the 
estate of the testator in case the will were not estab- 
lished, he shall take such proportion of the devise or 
bequest made to him in the will as does not exceed the 
share of the estate which would be distributed to him 
if the will were not established. 

(f) No particular form of words is necessary to 
the validity of a will if it be executed according to the 
formalities required by law. 

(g) A codicil shall be executed with the same 
formalities as a will. 

Section 9. EFFECT OF FRAUD, DURESS, MIS- 
TAKE AND UNDUE INFLUENCE.—A will is void if 
the executicn thereof is procured by fraud, duress, mis- 
take, menace or undue influence. Likewise, any part of 
a will is void if so procured, but the remainder of the 
will not so procured shall be valid, if the same be not 
invalid for other reasons. 

Section 10. REVOCATION BY FRAUD.—If the 
revocation of a will, or of any part thereof, is procured 
by fraud, duress, menace, or undue influence, such re- 
vocation shall be void. 


Section 11. MARRIAGE AFTER EXECUTION 
OF WILL.-—-When a person marries after making a 
will, and the spouse survives the testator, such sur- 
viving spouse shall receive a share in the estate of the 
testator equal in value to that which such surviving 
spouse would have received if the testator had died 
intestate, unless provision has been made for such 
spouse by marriage contract, or unless such spouse is 
provided for in the will, or unless the will discloses an 
intention not to make such provision. The share of 
the estate which is assigned to such pretermitted 
spouse shall be raised in accordance with the order of 
appropriation of assets set forth in this Act. 

Section 12. CHILDREN BORN AFTER EXE- 
CUTION OF WILL.—When a testator omits to pro- 
vide in his will for any of his children born after the 
making of the will and such child has not had be- 
stowed upon him by way of advancement a portion of 
the testator’s property equivalent to a child’s part, 
unless it appears from the will that such omission was 
intentional, such child shall receive a:share in the es- 
tate of the testator equal in value to that which he 
would have received if the testator had died intestate. 
The share of the estate which is assigned to such pre- 
termitted child shall be raised in accordance with the 
order of appropriation of assets set forth in this Act. 

Section 13. IMPLIED REVOCATION BY SUB- 
SEQUENT INCONSISTENT WILL.—A will is revoked 
by a subsequent inconsistent will, even though the last 
will does not expressly revoke all previous wills, but 
such revocaticn extends only so far as the inconsistency 
exists. 

Section 14. REVOCATION BY WRITTEN IN- 
STRUMENT.—A will or any part thereof may be re- 
voked or altered by a subsequent written will, codicil 
or other writing, declaring such revocation or altera- 
tion, provided such will, codicil or other writing is exe- 
cuted with the same formalities required for the exe- 
cution of wills under this Act. 

Section 15. OTHER REVOCATION. —A_ will 
may be revoked by the testator himself, or by some 
other person in his presence and by his direction, by 
burning, tearing, canceling, defacing, obliterating, or 
destroying the same, with the intent and for the pur- 
pose of revocation. 

Neither subsequent marriage nor subsequent 
marriage and birth of issue shall revoke the prior will 
of any person; but the pretermitted child or spouse 
shall inherit as set forth in this Act regardless of such 
prior will. 

Section 16. REVIVAL BY REVOCATION.—The 
revocation of a will expressly revoking a former will 
shall not revive the former will, even though such 
former will be in existence at the date of the revoca- 
tion of the subsequent will. 
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Section 17. REVOCATION OF CODICIL.—The 
revccation of a will revokes all codicils thereto previous- 
ly made. 

Section 18. REPUBLICATION OF WILLS BY 
CODICIL.—The execution of a codicil referring to a 
previous will has the effect of republishing the will as 
modified by the codicil. 

Section 19. REPUBLICATION OF WILLS BY 
RE-EXECUTION.—If a will has been revoked or if it 
be invalid for any reason it may be republished and 
made valid by the re-execution of the same with the 
formalities required by this Act for the execution of 
wills. 

Section 20. CHARITABLE DEVISES AND BE- 
QUESTS.—If a testator dies leaving issue of his body, 
or an adopted child, or the lineal descendants of either, 
or a spouse, and the will of such testator devises or 
bequeaths the estate of such testator, or any part 
thereof, to a benevolent, charitable, literary, scientific, 
religious or missionary institution, corporation or as- 
sociation ‘or purpose, or to this State, or to any other 
state or country, or to a county, city or town in this 
or any other state or country, or to a person in trust 
for any such purpose or beneficiary, whether such 
trust appears on the face of the instrument making 
such devise or bequest or not, such will as to such de- 
vise or bequest shall be invalid unless it was duly exe- 
cuted at least six months prior to the death of the 
testator. 

Section 21. 
DEVISES.— 


LAPSED OR VOID LEGACIES OR 


(a) If a devisee or legatee dies during the life- - 


‘time of the testator, the testamentary disposition to 
such devisee or legatee lapses, unless an intention ap- 
pears from the will to substitute another in his place; 
but when any property is devised or bequeathed to an 
adopted child or blood kindred of the testator, and 
such devisee or legatee dies before the testator, leav- 
ing lineal descendants, or is dead at the time the will 
is executed, leaving lineal descendants who survive 
the testator, such legacy or devise does not lapse but 
such descendants take the property so given by tne 
will in the same manner as the devisee or legatee 
would have done had he survived the testator. 

(b) If a legacy or devise is void or lapses, it shall 
become a part of the residuum and shall pass to the 
residuary legatee or devisee, unless a contrary intent 
is expressed by the testator in his will. 

Section 22. VESTING OF LEGACIES OR DE- 
VISES.—The death of the testator is the event which 
vests the right to legacies or devises, unless the testa- 
tor in his will has provided that some other event must 
happen before a legacy or devise shall vest. 

Section 23. INCOME FROM LEGACIES OR DE- 
VISES.—The net income, interest or increase arising 
from property specifically devised or bequeathed shall 
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belong to the specific legatees and devisees entitled 
thereto from the date of the death of the testator. 
From and after the time fixed by the County Judge 
in an order of distribution general legacies shall bear 
legal interest until paid. 


ARTICLE III. 
Descent and Distribution 


Section 24. ORDER OF SUCCESSION. — The 
real and personal property of an intestate shall de- 
scend and be distributed as follows: 


1. To the surviving spouse and lineal descend- 
ants, the surviving spouse taking the same as if he or 
she were one of the children. 

2. If there be no lineal descendants, to the sur- 
viving spouse. 

3. If there be no surviving spouse, to the lineal 
descendants. 

4. And, if there be none of the foregoing, to the 
father and mcther equally, or to the survivor of them. 

5. And, if there be none of the foregcing, to the 
brothers and sisters and the descendants of deceased 
brothers and sisters. 

6. And, if there be none of the foregoing, the es- 
tate shall be divided into moieties, one of which shall 
go to the paternal and the other to the maternal kin- 
dred in the following course: 

(a) To the grandfather and grandmother equally, 
or to the survivor of them. 

(b) If there be no grandfather or grandmother, to 
the uncles and aunts and the descendants of such of 
them as may be deceased. 

(c) If there be no grandparent, uncle or aunt, or 
their descendants, to the great grandfathers and great 
grandmothers equally, or to the survivor of them. 

(d) If there be no great grandfather or great 
grandmother, then to the brothers and sisters of the 
grandfather and grandmother cn the same side and to 
the descendants of such of them as may be deceased. 

(e) And so in other cases without end passing to 


_ the next lineal ancestors or ancestor, and for want of 


them, to the descendants of such ancestors. 

7. And where the estate is hereinbefore di- 
rected to go by moities to the paternal and the ma- 
ternal kindred, if there should be no such kindred on 
the one part, the whole shall go to the other part; and 
if there be no kindred either on the one part or the 
other the whole estate shall go to the kindred of the 
deceased spouse of the intestate in like course as if 
such deceased spouse had survived the intestate and 
then died entitled to the estate. 

Section 25. HALF-BLOOD.—In the cases before 
mentioned, where the estate is directed to pass to the 


collateral kindred of the intestate, if part of such col- 
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laterals be of the whcle blood to the intestate, and the 
other part of the half blood only, those of the half- 
blood shall inherit only half as much as those of the 
whole blood; but if all be of the half-blood, they shall 
have whole portions. . 

Section 26. INHERITANCE PER STIRPES. — 
Descent and cistribution, whether to lineal descend- 
ants or to collateral heirs, shall always be per stirpes. 

Section 27. PRESUMPTION OF ORDER OF 
DEATH.—Where there is no clear and convincing evi- 
dence of the order in which the death of two or more 
persons occurred, no one of such persons shall be pre- 
sumed to have died first, and the estate of each shall 
pass as though he had survived the other or others. 

Section 28. DESCENT OF HOMESTEADS. — 
The homestead shall descend as other property; pro- 
vided, however, that if the decedent be survived by a 
widow and lineal descendants, the widow shall take a 
life estate in the homestead, with vested remainder to 
the lineal descendants in being at the time of the death 
of the decedent. 

Section 29. ALIENS.—An alien may devise and 
bequeath and inherit and transmit inheritance in real 
and personal property as if he were a citizen of the 
United States; and in making title by descent it shall 
be no bar to a party that the intestate or any an- 
cestor through whom he derives his descent from the 
intestate is or has been an alien. 

Section 29. ILLEGITIMATES. — Every illegit- 
imate child is an heir of his mother, and also the person 
who, in writing, signed in the presence of a competent 
witness, acknowledges himself to be the father; such 
illegitimate child shall inherit from its mother and also 
from its father when so recognized, in the same man- 
ner as if the child had been born in lawful wedlock. 
However, such illegitimate child does not represent his 
father or mother by inheriting any part of the estate 
of the parents’ kindred, either lineal or collateral, un- 
less his parents shall have intermarried, in which event 
such illegitimate child shall be deemed legitimate for 
all purposes. 

Section 31. ADOPTED CHILD.— An adopted 
child, whether adopted under the laws of Florida or 
any other state or country, shall be an heir at law and 
for the purpose of inheritance be regarded as a lineal 
descendant of its adopting parents and the adopting 
parents shall inherit from the adopted child. Such 
adopted child shall inherit the estate of its blood par- 
ents, but such blood parents shall not inherit from 
such adopted child. 

Section 32. MURDERER.—Any person convict- 
ed of the murder of a decedent shall not be entitled to 
inherit from the decedent or take any portion of his 
estate as a legatee or devisee.’The portion thereof to 
which such murderer would otherwise be entitled in 
the estate of the decedent shall pass to the persons en- 


titled thereto, as though such murderer had died dur- 
ing the lifetime of the decedent. 

Section 33. INHERITANCE FROM PERSONS 
OF COLOR.—Whenever upon the death of any person 
of color seized or possessed of real or personal estate, 
there are persons in being who would inherit said 
property or any portion thereof under the several 
statutes of descent in this State, but who are prevented 
from doing so cn account of the legal incapacity of 
said persons of color to contract marriage in a state 
of slavery, which said estate would otherwise escheat 
to the State, all the right, title and interest of the 
State of Florida is hereby vested in and waived in fa- 
vor of those persons who would have inherited said 
estate, if said parties would have been competent to 
contract marriage. 

The fact that the said parties shall have failed 
to obtain a license to marry, or shall have failed to be 
married according to the forms of law, shall in no case 
affect the operations cf this section, but the same shall 
be held to apply to all cases wherein the parties were 
known as husband and wife. 


Section 34. ESCHEAT.— Whenever any person 
shall die leaving property and without being survived 
by any person entitled to the same, such property shall 
escheat to the State of Florida. In any such case, or 
where doubt exists as to the existence of any person 
entitled to the property, the personal representative 
shall, within one year after letters have been issued to 
him, institute a proceeding for the determination of 
beneficiaries as provided in this Act and citation shall 
be served upon the Attorney General of the State of 
Florida. If the perscnal representative shall fail to 
institute such proceeding within the time herein fixed, 
the same may be instituted by the Attorney General. 
If the County Judge shall determine in such proceed- 
ing that there is no person entitled to the property 
and that the property escheats, said property shall, 
within a reasonable time to be fixed by the County 
Judge, be sold and converted into money and paid to 
the Treasurer of the State cf Florida and by him de- 
posited in the State School Fund. Any person claim- 
ing to be entitled to the property of the decedent may, 
at any time within twenty years after the granting of 
letters, by petition filed with the County Judge and 
service of citation upon the Attorney General, re-open 
the administration and assert his rights. If such 
claimant be determined to be entitled to any of the 
property of the decedent. the County Judge shall by 
order fix the amount to which he is entitled and the 
same shall be repaid to him without interest by the 
officials charged with the disbursement of State School 
funds. If no such claim be asserted in the manner 
and within the time herein fixed, the title of the State 
of Florida to such property and the proceeds thereof 
shall become absolute. The Attorney General shall 
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represent the State of Florida in all proceedings with 
respect to escheated estates. Except as herein pro- 
vided, escheated estates shall be administered as in 
other cases. 


ARTICLE IV. 
Dower 

Section 35. DOWER IN REALTY AND PER- 
SONALTY.— Whenever the widow of any decedent 
shall not be satisfied with the portion of the estate of 
her husband to which she is entitled under the law of 
descent and distribution or under the will of her said 
husband, or both, she may elect, in the manner here- 
inafter provided, to take dower, which dower shall be 
one-third part in fee simple of the real property and 
one-third part absolutely of the personal property 
owned by her husband at the time of his death free 
from all liability for the debts of the decedent, all es- 
tate and inheritance taxes and all costs, charges and 
expenses of administration; provided, however, that 
nothing herein contained shall be construed as impair- 
ing the validity of the lien of any duly recorded mort- 
gage or the lien of any person in possession of per- 
sonal property. The homestead shall not be included 
in the property subject to dower but shall descend as 
otherwise provided in this Act for the descent of 
homesteads. 

Deeds, conveyances, mortgages, pledges, sales 
and leases of property, real or personal, other than 
homestead, executed By a husband shall be sufficient 
to bar the right of dower of the wife. without her 
joinder therein or any separate release of dower by 
her and without any separate or private examination 
and acknowledgment by her. 

Section 36. ELECTION TO TAKE DOWER.— 
To entitle a widow to dower, she must so elect by an 
instrument in writing, signed by her and acknowledged 
or sworn to by her before any cfficer authorized to 
take acknowledgments or administer oaths, and filed 
in the office of the County Judge in whose court the 
estate of the deceased husband is being administered 
within nine months after the first publication of the 
notice te creditors. 
elections to take dower. 

Section 37. ARTICLES IN ADDITION TO DOW- 
ER.—The widow of an intestate shall be entitled to 
receive and retain all wearing apparel and such house- 
hold goods and farming utensils, provisions and cloth- 
ing, as may be necessary for her maintenance and that 
of the family, tc be set apart by the County Judge 
upon her petition or the petition of the personal repre- 
sentative and citation or notice to the other, special re- 
gard being had for the ability of the widow and chil- 
dren to provide fcr and maintain themselves. Such 
articles shall not be considered as part of the widow’s 
dower or inheritance in any case. 


The County Judge shall record all © 
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ARTICLE V. 
Probate and Administration 

Section 38. JURISDICTION OF COUNTY 
JUDGE.—The County Judge shall have jurisdiction of 
the administration, settlement and distribution of es- 
tates of decedents, the probate of wills, the establish- 
ment of lost or destroyed wills, the granting of letters 
testamentary and of administration, and of all other 
matters usually pertaining to courts of probate. 

Section 39. COURT ALWAYS OPEN. — The 
court of the County Judge as a court of probate shall 
be open at all times for the transaction of its business. 

Section 40. POWER TO ENFORCE JUDG- 
MENTS.—In all cases where the County Judge is 
authorized to enter orders, judgments or decrees, he 
shall have authority to issue attachments of persons 
cr property, executions, writs of possession and all such 
other writs and orders as are necessary or appropriate 
to enforce such orders, judgments or decrees. 

Section 41. DISQUALIFICATION OF COUNTY 
JUDGE.—The County Judge shall be disqualified for 
interest in all instances in which judges generally are 
so disqualified and also in estates in which he is an 
heir of the decedent or is a legatee, devisee, trustee or 
executor under the will, cr a witness thereto. 

Section 42. SUBSTITUTION OF CIRCUIT 
JUDGE.—Any Judge of the Circuit Court of the coun- 
ty, in the case of the disqualification, absence, sick- 
ness or other disability of the County Ju’ge, is au- 
thorized to discharge all of the duties and powers of 
the County Judge as a Probate Judge. In the event 
such Circuit Judge be disqualified, absent from the cr- 
cuit, sick, or under other disability, then any other Cir- 
cuit Judge in the state who is not disqualified may dis- 
charge such duties and powers. 

The County Judge, when disqualified for interest, 
shall file a certificate thereof. In no instance may he 
act in any matter in which he is interested. Should he 
presume so to do, the Circuit Judge may, in his super- 
visory jurisdiction cf probate matters, upon proper pe- 
tition and short notice to the County Judge, revise the 
action of the County Judge. 

Sickness, absence or disability of the County Judge 
shall be conclusively evidenced by the certificate of 
the Clerk of the County Judge’s Court, if any there be, 
otherwise prima facie evidenced by the affiidavit of 
any interested party. No decree or order of the Cir- 
cuit Judge in probate reciting the disqualification, sick- 
ness, absence or disability of the County Judge shall 
be collaterally attacked. 

No County Judge shall act as executor or admin- 
istrator after the passage of this Act, except in those 
cases where he has heretofore qualified. 

Section 48. VENUE OF PROBATE PROCEED- 
INGS.—The venue of probate of all wills and granting 
of letters of administration shall be: 
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(a) In the county in this state where the decedent 
had his domicile. 

(b) If the decedent had no domicile in this state, 
then in any county in which the decedent was pos- 
sessed of any property. « 

(c) If the decedent had no domicile in this state, 
and was possessed of no property in this state, then in 
the county where any debtor of the decedent may 
reside. 

Section 44. COUNTY JUDGE’S RECORDS. — 
Every County Judge shall record, or cause his clerk 
to record, in books kept for that purpose, distinctly 
and at full length, all wills, testaments and codicils of 
which probate shall be granted, all letters testamentary 
and of administraticn, all bonds of personal representa- 
tives (exclusive of supersedeas bonds), all orders and 
judgments made by him, and all other writings in this 
Act specially required to be recorded. 

Any interested person may, at his own cost and 
expense, have reccrded as aforesaid any document or 
pleading filed in the office of the County Judge; pro- 
vided that the cost of recording same shall not be 
taxed as costs against the estate unless so ordered by 
the County Judge. A duly certified transcript of the 
whole or any part of probate or administration pro- 
ceedings before any court of this state or of any for- 
eign state or country may, upon the payment of ap- 
propriate fees, be filed or recorded in the office of any 
County Judge of this state. 

All such reccrd bcoks shall be indexed as to the 
various estates and as to the subject matters therein, 
and shall be open to the inspection of all persons. 

All records, files, orders, judgments and decrees 
of any court of this state heretofore exercising pro- 
bate jurisdiction shall be taken and held to be those 
of the County Judge as if made or rendered by the 
County Judge, and shall be placed and remain in the 
custody of the County Judge and copies thereof cer- 
tified by the County Judge shall be competent evidence. 

A progress docket shall be kept by each County 
Judge of the proceedings in connection with each es- 
tate, in which shall be noted each pleading or docu- 
ment filed and order entered, with notation of book 
and page of record of each writing recorded, and the 
residence and post office address of each party who 
shall have designated same. 

County Judges shall, upon request and payment 
of their fees, make and deliver certified copies of any 
pleading or document filed in their offices or of any of 
the records of their offices. 

County Judges, in making certified copies of let- 
ters testamentary or of letters of administration, are 
authorized upon request to further certify, whenever 
such is the fact, that the letters so certified stand un- 
revoked at the date of the certificate; and such cer- 
tificate shall be prima facie evidence of such fact. 


Except as otherwise provided in this Act or for 
purposes cf taking testimony, no County Judge shall 
permit any paper, instrument, document, pleading or 
file to be removed from his office or custody. 

County Judges are hereby authorized and empow- 
ered to record any and all instruments entitled to 
record by such photographic process and with such 
equipment and supplies as may be recommended by 
the County Judge and approved and designated by the 
Board of County Commissioners. 

Section 45. PLEADINGS.—tThe pleadings before 
the County Judge in probate matters shall be in writ- 
ing and signed by the pleader or his attorney. All 
technical forms cf pleadings are abclished. No defect 
of form shall impair substantial rights; and no defect 
in the statement of jurisdictional facts actually exist- 
ing shall render void any proceedings. 

Petition: The petition shall state in short and 
simple manner the facts constituting jurisdiction of the 
court and the ground cf the proceedings, and shall pray 
for such relief as is desired. It shall be filed before 
any process shall issue. 

Defense: Defenses shall be filed on or before the 
return day specified in the notice or citation. The an- 
swer shall in short and simple manner set up the facts 
constituting the defense. 

Upon the filing of a sufficient answer the cause 
shall be at issue, new matters being deemed denied; 
and the cause shall be tried at such early date as the 
County Judge may direct. 

Motions: Either party may test the sufficiency 
of an adversary’s pleading, or of any part thereof, by 
motion. Motions addressed to an answer shall be filed 
within ten days after the return day or within such 
other time as the County Judge may in exceptional 
circumstances allow. Disposition cf motions and all 
matters of amendment and pleading generally shall be 
in accordance with the direction of the County Judge. 
Reasonable notice of not more than five days shall be 
given to the adversary or his counsel of the hearing 
of any motion. More than ten days ordinarily shall 
not be allowed for further pleading. 

Copies: Copies of all pleadings shall be delivered 
or mailed to the adversary or his attorney. 

Section 46. CITATION AND SERVICE.— 

(a) In all matters pertaining to the probate juris- 
diction of the County Judge where process is neces- 
sary, cr is ordered by the County Judge, parties in in- 
terest may be cited to answer any petition by a cita- 
tion in substantially the following form, which may be 
served personally upon the respondent wherever found, 
within or without the state of Florida: 


IN THE COUNTY JUDGE’S COURT 


County, Florida. 
Deceased. 


Estate of 
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The State of Florida to 

You are hereby notified that a petition has been 

filed in said court, a true copy of which is hereto at- 

tached; and you are hereby required to file your writ- 

ten defenses thereto within twenty days after service 

hereof. Should you fail therein judgment will be en- 

tered in due course upon the said petition. 

WITNESS my hand and the seal of said Court 
, Florida, this day of : 


at 
A. D. 19 


County Judge. 
By 
Clerk. 

(b) A true copy of the petition shall be attached 
to each copy of the citation served personally. 
(c) Service may be made within the state of Flor- 
ida in the manner prescribed by law for the service of 
summons ad respondendum, by any sheriff, constable 
or deputy sheriff or deputy constable or by any other 
person, provided that if service is made by other than 
an officer the return of service shall be by affidavit. 
(d) Service may be made without the state of 
Florida by any person by the delivery to the person to 
be served of a true copy of the citation and of attached 
copy of the petition, and the return of service shall be 
by affidavit. 
(e) Service shall be made upon a minor or insane 
person by the delivery of a true copy of the citation 
and of attached ccpy of petition to such minor or in- 
sane person and also to the person in whose care and 
custody such minor or insane person may be. 
(f) The return of service of citation in every case 
shall state the date when same was received by the 
person making the return, the date when it was served, 
the place of service, the name of the person served 
and the manner of service. Returns shall be amend- 
able so as to speak the truth, upon application to the 
court issuing the precess; and when amended shall be 
effective as of the date of the original return. 
(g) If personal service be impracticable, then upon 


an affidavit setting forth the reasons thereof, citation 
may be published once a week for four consecutive 
weeks, four publications being sufficient, in a news- 
paper published in the county where the court is 
located. 

Whenever publication of any citation, notice, 
pleading or other writing is required by any section of 
this Act, and there shall not be any newspaper, con- 
forming to the requirements of the laws of Florida, in 
the county of the administration, then, in lieu of such 
publication in a newspaper, the same may be published 
by posting a true copy thereof at the Court House and 
a true copy at each of two other public places in the 


order of the County Judge so adjudicating, based upon | 
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county of the administration, such places to be pre- 
scribed by the County Judge. 
Proof of publication or of posting shall be by af- 
fidavit and be filed in the office of the County Judge. 
Citation to be published shall be substantially as 
follows: 


IN THE COUNTY JUDGE’S COURT 
_. County, Florida. 
Estate of - Deceased. 
The State of Florida to: 
and all other persons concerned: 
You are hereby notified that a petition has been 
filed in said court praying for 


fenses thereto within forty days after the first pub- 
licaticn or posting hereof. Should you fail therein, de- 
cree will be entered in due course upon said petition. 

WITNESS my hand and the seal cf said Court 


at County, Florida, this _ day 
County Judge. 
Clerk. 


First published or posted on 

(h) Service of citation or of any notice may be 
waived in writing by any party or person interested. 

(i) If any person cited shall fail to file his de- 
fense to the petition within the time prescribed in the 
citation, or within such time as the County Judge un- 
der exceptional circumstances may allow, then the mat- 
ter shall proceed ex parte as to such person and judg- 
ment may be entered in accordance with the right and 
justice of the case. 

Section 47. SERVICE OR PUBLICATION 
WHEN NOT OTHERWISE PROVIDED. — Whenever 
any citation, notice, pleading or other writing is re- 
quired by any section of this Act to be served or pub- 
lished, and the manner thereof is not specified in such 
section, such service or publication may be made as 
provided in this Act for the service or publication of 
citations. 

Section 48. DUTY TO DESIGNATE RESI- 
DENCE AND POST OFFICE ADDRESS.—It is here- 
by made the duty of every creditor or claimant against 
the estate of a decedent, and of every heir, distributee, 
surviving spouse, legatee and devisee of such decedent, 
low, shall be served upon all parties who have appeared 
to the particular proceedings, or upon their attorneys 
of record, and affidavit of service or written acknowl- 
edgment thereof shall be considered a part of the no- 
tice. The notice of appeal (exclusive of affidavit or 
acknowledgment of service) shall be recorded by the 
County Judge and no order or further notice of such 
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appeal shall be necessary to give the Circuit Court 
jurisdiction of appellees and of the res. 

It shall be the duty of the Circuit Judge, upon ap- 
plication, to give to appellant a date for hearing with- 
in sixty days from the date of such appeal unless such 
Circuit Judge shall, because of the condition of his 
docket or other cause satisfactory to him, enlarge such 
time by order filed and recorded in the office of the 
Clerk of the Circuit Court. Whereupon appellant shall 
give the parties or their attorneys of record at least 
ten days written notice of the hearing. The hearing 
may be held at such place and at such time within the 
circuit as the Circuit Judge may indicate. The filing 
of briefs shall be optional with attorneys, unless re- 
quired by the Circuit Judge. The notice of hearing 
with proof or acceptance of service, shall be filed with 
the County Judge whose duty it shall be to deliver the 
complete original probate file to the Clerk of the Cir- 
cuit Court, or such portions thereof as may be desig- 
nated by the parties in writing, taking a receipt for 
same. 

The ruling of the Circuit Judge upon the appeal 
shall be filed by him in the office of the Clerk of the 
Circuit Court and shall be recorded. Upon the expira- 
tion of the time for taking an appeal to the Supreme 
Court, the Clerk of the Circuit Court shall, if no such 
appeal be taken, return the original file to the County 
Judge together with the mandate of the Circuit Court 
in accordance with the ruling of the Circuit Judge. 
Such mandate shall be recorded by the County Judge. 

Section 54. DISMISSAL OF APPEALS TO CIR- 
CUIT COURT.—Any appeal taken as aforesaid may 
be dismissed by the Circuit Court upon application of 
any appellee upon five days notice to appellant upon 
the following grounds: 

(a) That the appeal was not taken within the 
time limited for taking appeals; or 

(b) That the said sixty day period for the hear- 
ing of the appeal or the enlargement thereof, if any 
be granted, has expired; or 

(c) That such appeal, upon an inspection of the 
file, appears to have been taken against good faith 
or merely for delay. 

If motion to dismiss be made, the County Judge 
shall, upon written request of appellee, deliver the 
complete original probate file, or such portions there- 
of as may be designated in writing by the parties, to 
the Clerk of the Circuit Court, taking a receipt for 
same, which file shall, if the appeal be dismissed, be 
returned to the County Judge upon the expiration of 
the time for taking an appeal to the Supreme Court 
from such dismissal, and if the application to dismiss 


be denied, the file shall be returned to the County Judge 
instanter. 
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Section 55. APPEALS TO CIRCUIT COURT 
AMENDABLE. — Appellate proceedings shall be 
amendable, and no appeal shall be dismissed for any 
defect or omission not insisted upon by the adverse 
party. Any motion for dismissal because of an alleged 
defect or omission shall only be granted conditionally 
upon appellant failing to amend within ten days. Ap- 
peal to the Circuit Court shall be merely a step in the 
cause, in the nature of a rehearing of the matter ap- 
pealed, upon the existing record. 

Section 56. -APPEALS TO THE SUPREME 
COURT.—Appeals from the Circuit Court to the Su- 
preme Court shall be governed in all respects by the 
law and rules regulating appeals in chancery, except as 
herein otherwise provided. Such an appeal shall be tak- 
en within thirty days from the entry in the office 
of the Clerk of the Circuit Court of the decree of the 
Circuit Court appealed from. 

Upon an appeal being taken, the Clerk of the 
Circuit Court shall make up the record upon appeal 
from the original probate file in his hands and shall so 
certify same. The Clerk shall retain such original file 
until he has made up and certified such transcript, 
whereupon he shall immediately return the same to 
the County Judge. If there be no supersedeas of the 
Circuit Court’s ruling, the mandate shall be delivered 
to the County Judge at the expiration of the time lim- 
ited for taking the appeal to the Supreme Court; but if 
there be such supersedeas then the mandate shall be 
withheld by the Clerk until mandate is received from 
the Supreme Court, whereupon, upon order of the Cir- 
cuit Court, in compliance with the ruling of the Su- 
preme Court, mandate shall immediately be delivered to 
the Ccunty Judge in accordance with the ruling of the 
Supreme Court. 

Section 57. SUPERSEDEAS.—Every appeal to 
the Circuit Court, shall as a matter of right, operate as 
a supersedeas if the appellant shall, within the time 
limited for taking the appeal, file in the office of the 
County Judge a supersedeas bond, with good and suf- 
ficient personal sureties or corporate surety to be 
approved by the County Judge, the terms, conditions 
and amount of which bond shall have been fixed by 
order of the Ccunty Judge upon notice to appellees. 

Every appeal to the Supreme Court shall, as a 
matter of right, operate as a supersedeas if the appel- 
lant shall, within the time limited for taking the ap- 
peal, file in the office of the Clerk of the Circuit Court 
a supersedeas bond, with good and sufficient person- 
al sureties or corporate surety, to be approved by said 
to file with the County Judge of the county in which 
the estate of said decedent is in administration or in 
which such decedent’s will may be probated, a designa- 
tion of the residence and post office address of such 
party, and, when there occurs a change of same, to file 
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likewise a designation of such change. Any party who 
shall have filed a claim, petition, answer, election or 
other pleading or appearance in any County Judge’s 
office in relaticn to any estate, without having made 
the aforesaid designation, shall be entitled to no no- 
tices whatever of any further proceedings with refer- 
ence to such estate. . 

Service of any citation or notice upon any party 
who shall have designated his residence and post of- 
fice address as hereinabove required may, at the option 
of the moving party, be made by registered mail ad- 
dressed to such party at the post office address desig- 
nated. Proof of service by mailing may be by certifi- 
cate of the County Judge or by affidavit of the person 
mailing the citation or notice. 

Section 49. TESTIMONY AND SUBPOENAS.— 
Testimony shall crdinarily be taken in open court. The 
County Judge shall, upon application of any party, 
issue subpoenas and subpoenas duces tecum, for the 
appearance of witnesses and production of documents 
upon any trial or hearing. 

Section 50. DEPOSITIONS.—The testimony of 
any party or witness may be taken in probate proceed- 
ings by deposition de bene esse at any time either be- 
fore or after issue under either of the following 
methods: 

(a) Said testimony may be taken under the meth- 
od prescribed in the “1931 Chancery Act.” 

(b) Said testimony may be taken before any no- 
tary public, not being cf counsel or attorney for any 
of the parties, nor interested in the event of the pro- 
ceedings. The depositions may be taken either upon 
oral interrogatories or upon written interrogatories 
furnished to the officer taking the depositions. Cross- 
interrogatories may likewise be either oral or written. 

Reasonable notice must first be given in writing 
by the party or attorney proposing to take such de- 
position to the oppcsite party or parties or attorney 
or attorneys, which notice shall state the names of the 
witnesses and the time and place of taking the testi- 
mony. 

The County Judge shall upon application issue any 


necessary subpoenas running throughout the state, to - 


’ parties and witnesses who upon being served may be 
compelled to attend and testify as in other cases. The 
County Judge shall have power to enforce this section 
by contempt or other proceedings. 

Any party, failing to attend or answer any lawful 
question or to subscribe the testimony given by him, 
shall be liable, upon the motion of the opponent and 
certificate of the notary evidencing such default, to 
have his pleading stricken as sham and be placed in 
the same situation as if he had failed to file his 
pleading. 

Every witness or party deposing under this sec- 
tion shall be sworn to testify the whole truth. His 
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testimony shall be reduced to writing or typewriting 
by the notary taking the deposition or by some person 
under his personal supervision, and shall thereupon be 
subscribed by such witness or party unless subscrip- 
tion be waived. 

Every deposition taken under this section shall be 
retained by the magistrate taking it until he delivers 
it by mail or by his own hand into the court for which 
it is taken. Upon receipt by the court, depositions 
shall be filed and open to inspection of all parties. 
Each deposition shall contain the notice given and the 
certificate of the magistrate taking it, showing that 
he is not of counsel in the cause, nor related to any of 
the parties, nor interested in the event and showing 
compliance herewith. 

No deposition taken hereunder may be used upon 
the trial if it be made to appear that the deponent is 
within the county and able to testify at the time of 
trial, except that in such case any part of any deposi- 
tion of any party may be used as an admission against 
interest and also except that in such case any witness 
may be impeached by any part of any deposition. 

Section 51. COSTS.—In all probate proceedings 
costs may be awarded in the sound judicial discretion 
of the County Judge, ordinarily abiding the result of 
each particular proceeding, but otherwise when it 
would be unjust that the failing party pay costs. 

When such costs are to be paid out of the estate, 
the County Judge may, in his sound judicial discretion, 
direct from what portion or portions of the estate they 
shall be paid. 

An executor, being prima facie justified in offer- 
ing a will, in due form, for probate, shall generally re- 
ceive his costs and attorneys’ fees out of the estate, 
even though he be unsuccessful. 

Section 52. RIGHT’ OF APPEAL. — All orders, 
judgments and decrees of the County Judge finally de- 
termining rights of any party in any particular pro- 
ceedings in the administration of the estate of a 
decedent may, as a matter of right, be appealed to the 
Circuit Court and from the Circuit Court to the Su- 
preme Court. 

Section 538. APPEALS TO THE CIRCUIT 
COURT. — All appeals to the Circuit Court shall be 
taken within thirty days from the date of the entry 
of the order, judgment or decree appealed. Said ap- 
peals shall be perfected by appellant filing in the of- 
fice of the County Judge a simple notice of appeal in 
which shall be included assignments of error in brief 
form. The notice of appeal, before filing or within 
such reasonable time thereafter as the County Judge 
under the circumstances and in his discretion may al- 
Clerk, the terms, conditions and amount of which bond 
shall have been fixed by order of the Circuit Judge 
upon notice to appellees. 

For an appeal either to the Circuit Court or to the 
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Supreme Court, from an order appointing or removing 
executors, administrators or curators, to operate as 
a supersedeas or have the effect of placing or keeping 
the estate in the possession of the party appealing, 
bond shall be required’ sufficient in amount to cover 
the full value cf the estate. 

All supersedeas bonds in probate shall be payable 
to the Governor of the State of Florida and his suc- 
cessors in office for the benefit of all concerned and 
conditioned for the payment of all costs and damages 
that may accrue to any and all persons whomsoever 
by reason of such appeal, should same be not prose- 
cuted with success; and the language of this section 
shall be considered to be written into every such bond 
in addition to its special terms and conditions. 

Section 58. CURATORS.—The County Judge, 
whenever it is necessary, sua sponte or upon the appli- 
cation of any person, may appoint a curator to take 
charge of the estate of any deceased person until let- 
ters are granted. If, however, the person entitled to 
letters is a resident of the county where the property 
is situated, no such curator shall be appointed until 
after such notice as the County Judge may direct to 
such person so entitled to letters. Upon the appoint- 
ment the County Judge shall direct the person in pos- 
session of the effects of the deceased forthwith to de- 
liver them into the possession of the curator, and this 
order, when not obeyed promptly, may be enforced 
by attachment and imprisonment for contempt. If it 
shall be made to appear to the County Judge, upon 
sworn petition, that there is great danger that said 
property or any portion of the same is likely to be 
wasted, destroyed or removed beyond the jurisdiction 
of the court, if the appointment of a curator should be 
delayed by giving the notice herein provided, then it 
shall be lawful for such judge to appoint a curator 
without first giving such notice. 

Upon special orders of the County Judge from time 
to time the curator may be authorized to perform any 
duty or function of an administrator or executor. 

Such bond shall be required of the curator as the 
County Judge shall deem necessary to secure the prop- 
erty, or proceeds in case of sale, and the County Judge 
may make an order for the sale of such portion of the 
property as should be sold. 

The curator shall file immediately an inventory 
of the property. When the personal representative qual- 
ifies the curator shall immediately account to the per- 
sonal representative and deliver to him all assets of the 
estate in his hands and in default thereof shall be 
subject to the provisions of this Act relating to re- 
moved executors or administrators. 

Curators shall be allowed such compensation for 


their services as the County Judge shall deem reason- 
able. 


Section 59. PRODUCTION OF WILLS.—The 
custodian of a will, within ten days after receiving in- 
formation that the testator is dead, must deposit such 
will with the County Judge having jurisdiction of the 
estate of the decedent. Wilful failure to do so shall 
render such custodian responsible for all costs and 
damages sustained by anyone, in the event the court 
finds that such custodian had no just or reasonable 
cause for withholding the deposit of said-will. 

By petition and citation, the custcdian of any will, 
after ten days notice of the death of the testator, may 
be compelled to produce and deposit the same as afore- 
said. In such proceedings all ccsts, damages and a reas- 
onable attorney’s fee shall be decreed to petitioner 
against such delinquent custodian, in the event the 
court finds that such custodian had no just or reas- 
onable cause for withholding the deposit of said will. 

Section 60. PETITION FOR LETTERS TESTA- 
MENTARY.—Every petition for the probate of a will 
shall be sworn to by the petitioner, his agent or at- 
torney, and shall contain statements to the best of 
the petitioner’s information and belief, showing the 
domicile of the decedent at the time of his death; the 
date of his death; the approximate value of his estate; 
the residence or post office address of the petitioner; 
and the names, ages and residence of the surviving 
spouse and heirs at law of the decedent and their re- 
spective relationships to the decedent or averments 
showing that reasonable search has been made and 
that they cannot be ascertained without delay which 
would adversely affect the estate. 

No citation need be served before the probate of 
a will. 

Section 61. PROOF OF WILLS.—Last wills and 

testaments may be admitted to probate upon the oath 
of any attesting witness, taken before the County 
Judge or before a commissioner as provided in this 
Act. 
When a will is offered for probate, if it appears 
to the court that the attesting witnesses have gone to 
parts unknown or are dead or have after its execution 
become incompetent or their testimony cannot be ob- 
tained within a reasonable time, it may be admitted 
to probate upon the oath, taken as above, of the exe- 
cutor, whether interested in the estate or nct, or of 
any person having no interest in the estate under the 
will, that he verily believes the writing exhibited to be 
the true last will and testament of the deceased. 

Section 62. COMMISSION TO PROVE WILL.— 
If any will shall be produced for probate, and any 
witness or witnesses attesting the same cannot with- 
out inconvenience appear before the.County Judge, the 
County Judge may issue a commission to which such 
will or a photographic copy thereof shall be annexed 
directed to any person who, by the laws of the state 
or country where such witness may be found, is auth- 
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orized to administer an oath, empowering him to take 
proof of the attestation of such witness and certify 
same. 

If the person to whom such commission shall be 
directed shall duly certify that the witness personally 
appeared and made written oath or affirmation as the 
case may be (such written oath or affirmation to be 
attached to said certificate) as to the execution by 
the testator of the last will and testament the original 
or a photographic copy of which is annexed to such 
commission, such written oath or affirmation shall 
have the same operation and effect as if such written 
oath or affirmation had been made in the court whence 
the commission issued. 

Section 63. EFFECT OF PROBATE.—A will 
must be probated after the death of the testator in 
order to establish its validity. The prcbate of a will, un- 
less revoked, or reversed upon appeal, shall be con 
clusive, in any collateral suit or controversy relating to 
any of the property, real or personal, thereby devised 
or bequeathed, of the due executicn of the will by a 
competent testator, of his own free will, and that such 
will at the date of the testatcr’s death was unrevoked. 

Section 64. ESTABLISHMENT AND PROBATE 
OF LOST AND DESTROYED WILLS.—The estab- 
lishment and probate of a lost or destroyed will shall 
be in one proceeding. Upcn the probate of such a will 
the County Judge shall, as a part of his order admit- 
ting same to probate, recite and thereby establish and 
preserve the full and precise terms and provisions of 
such will. 

The petition for probate of a lost or destroyed 
will shall contain a copy of such will or the substance 
thereof. The testimony of each witness must be re- 
duced to writing, signed by him and filed and shall be 
evidence in any contest of the will if the witness has 
died cr removed from the state. 

No probate of any lost or destroyed will shall be 
granted until citation has issued and been served upon 
‘these who but for such will would be entitled to the 
property thereby bequeathed or devised, nor unless 
clearly and distinctly proved by the testimony of at 
least two disinterested witnesses, a correct copy being 
the equivalent of one witness. 

Section 65. NOTICE OF PROBATE.—Upon the 
admission of a will to probate, the personal represen- 
tative or any other interested party may, at his option, 
file in the office of the County Judge a sworn state- 
ment containing the names and residences or post of- 
fice addresses of each legatee cr devisee named in the 
will, and of the surviving spouse and heirs at law of the 
decedent. 

Upon the filing thereof, the County Judge shall 
cause to be duly mailed, postage prepaid, with the re- 
turn address of the County Judge upon each envelope, 
to each person named in said statement, a notice of the 
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probate of said will. A certificate of such mailing shall 
be filed by the County Judge. 

Thereupon, the County Judge shall cause to be 
published once a week for four consecutive weeks in 
a newspaper published in the county, four publications 
being sufficient, a notice addressed to all persons in- 
terested, in substantially the following form: 


IN THE COUNTY JUDGE’S COURT 
County, Florida. 


Estate of 

The State of Florida: To all persons interested in 
the estate of said decedent: 

You are hereby notified that a written instrument 
purporting to be the last will and testament of said 
decedent has been admitted to probate in said Court. 

You are hereby commanded within six calendar 
months from the date of the first publication of this 
notice to appear in said court and show cause, if any 
you can, why the action of said court in admitting said 
will to probate should not stand unrevoked. 

County Judge. 
te County, Florida. 
By 
Clerk. 
First publication on 

The expenses of mailing and a shall be 
advanced to the County Judge by the moving party 
and shall be taxed as costs of administration, payable 
cut of the assets of the estate. 

No person who has been served with citation upon 
the petition for probate, or who has waived such cita- 
tion, need be notified hereunder; but such persons 
shall be bound by the order admitting the will to pro- 
bate, unless successfully appealed from. Any person 
may likewise waive notice of probate by an instrument 
in writing filed in the office of the County Judge and 
such waiver shall bar any action for revocation of 
probate. 

If no petition for revocation of probate shall be 
filed within the time limited aforesaid, the order ad- 
mitting such will to probate shall be conclusive with- 
out further order, upon proof of publication of notice 
of probate being filed and recorded in the office of the 
County Judge. No petition for revocation of probate 
may be maintained unless filed within said six months 
period. 

Section 66. CAVEAT: PROCEEDINGS THERE- 
ON.—If any heir or distributee of the estate of a de- 
cedent be apprehensive that a will may be admitted to 
probate without his knowledge, he may file a caveat 
in the office of the County Judge. 

No caveat shall be effective unless it shall contain 
a statement of the interest of the caveator in the es- 
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tate, the name and specific residence address of the 
caveator and if the caveator be a non-resident of the 
county, the additional name and specific residence ad- 
dress of some person residing in the county designated 
as the agent of the caveator upon whom service of 
citation may be made. After the filing of same the 
County Judge shall not admit the will of such decedent 
to probate without the issuance of a citation to the 
caveator. 

Such citation shall either be served upon the ca- 
veator or upon his agent named in the caveat for serv- 
ice of citation, whichever be stated to be a resident of 
the county. Upon a return that after diligent search 
the caveator, if a resident, or his resident agent, if the 
caveator be a non-resident, cannot be found, the Coun- 
ty Judge may proceed to admit the will to probate upon 
the expiration of tifteen days after mailing copies of 
the citation and petition to the caveator and to his 
agent, if any, named in the caveat, at the respective 
residence addresses given. Certificate of mailing shall 
be filed in such instances by the County Judge. 

Upon the return day of the citation the caveator 
may answer the petition for probate and shall therein 
set forth the interest of the caveator in the estate and 
the facts constituting the grounds upon which probate 
of the will is opposed; and the court shall upon the is- 
sues made and the proof adduced probate the will or 
deny probate according to the law and justice of the 
case. 

Unless a will be offered for probate within thirty 
days after the filing of a caveat, letters of administra- 
tion may be granted to those entitled to administer. 
Should a will be offered for probate after such letters 
of administration have been granted citation shall also 
issue upon the petition to the administrator. 

Section 67. REVOCATION OF PROBATE.—Any 
heir or distributee of the estate of a decedent, in- 
cluding legatees or devisees under a prior will, except 
those who have been served with citation before pro- 
bate or who are barred under the preceding section, 
may at any time before final discharge of the personal 
representative, make application by petition, to the 
court in which the probate of any will may have been 
granted, for revocation of such probate. The petition 
shall set forth the interest of the petitioner in such 
estate and the facts constituting the grounds upon 
which revocation is demanded. 

Citation to appear and defend shall be served upon 
the personal representative; and the County Judge 
shall upon the issues made and the proof adduced con- 
firm or revoke the probate according to the law and 
justice of the case. 

Any legatee, devisee or other person interested in 
the estate shall, upon application, be permitted to ap- 
pear and prosecute or defend as though he were a party 
to the proceeding. 


Pending the determination of any issue made for 
revocation of probate, the personal representative shall 
proceed with the administraticn of the estate as if no 
such issue had been made, except that no distribution 
may be made to legatees or devisees in contravention 
of the rights of those who but for such will would be 
entitled to the property disposed of thereby. 

Revocation of probate of a will shall not affect or 
impair the title to property, real or personal, thereto- 
fore purchased in good faith for value from the execu- 
tor or administrator with the will annexed. 

Section 68. BURDEN OF PROOF IN CON- 
TESTS.—In all proceedings contesting the validity of 
a purported will, whether before or after such will be 
admitted to probate, the burden of proof, in the first 
instance, shall be upon the proponent thereof to estab- 
lish, prima facie, the formal execution and attestation 
thereof, whereupon the burden of proof shall shift to 
the contestant to establish the facts constituting the 
grounds upon which the probate of such purported will 
is opposed or revocation thereof is sought. 

Secticn 69. DISCOVERY OF LATER WILL.— 
Upon the discovery, pending probate proceedings, of 
a later will or codicil expressly revoking the probated 
will or impliedly revoking the same in whole or in part, 
any person interested may by petition offer same for 
probate. The proceedings shall be, as nearly as prac- 
ticable, similar to those for revocation of probate 
generally. 

Section 70. DISCOVERY OF WILL AFTER 
SETTLEMENT OF ESTATE. — Upon the discovery, 
after the termination of administration cr probate pro- 
ceedings and the discharge of the perscnal representa- 
tive, of an unknown will or a later will or codicil ex- 
pressly revoking the probated will or impliedly revok- 
ing the same in whole or in part, any one cr more per- 
sons interested may, by bill in chancery impress a 
trust upon the funds or property received by any heir, 
legatee or distributee in the administration or probate 
proceedings recently terminated which, because of the 
newly discovered will, such recipient is not justly en- 
titled to retain. All persons interested under the new- 
ly discovered will and all heirs, legatees or distributees 
under the former proceedings whose rights are af- 
fected by such new will may be made parties to one 
proceeding. A receiver may be appointed of any or all 
of the property. It shall be no objection to the bill 
that it is multifarious. No such heir, legatee or dis- 
tributee shall be held to account for the value of any 
such property spent or consumed by him, but only for 
the property actually remaining in his hands in its 
original form or as the same may be traced into other 
form or property. 

No such proceedings shall invalidate any acts of 
the personal representatives theretofore performed in 
good faith nor affect the rights of bona fide purchasers 
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for value of any of the property of the estate. Nor 
shall any such proceeding be brought after three years 
after the discharge of the personal representative. 

Section 71. PROBATE OF WILLS WRITTEN 
IN FOREIGN LANGUAGE.—The petition, for the 
probate of a will written in a foreign language, shall 
contain a true and complete translation of the will into 
English. No probate of any will written in a foreign 
language shall be granted without citation to the sur- 
viving spouse, heirs at law of the testator and all bene- 
ficiaries under the will. 

Upon the probate of such a will, the County Judge 
shall, in his order admitting the will to probate, estab- 
lish the correct translation thereof. If possible, the 
original will shall also be recorded by the County 
Judge, in its original form. Any person affected may 
at any time and from time to time, during the admin- 
istration of the estate, by petition, and the citation of 
all interested persons, have the correctness of the 
translation or cf any portion or portions thereof re- 
determined. No executor shall be held responsible for 
compliance at the time being with the English transla- 
ticn of the will as then established by the County 
Judge’s order. 

Section 72. PROBATE OF FOREIGN WILLS.— 
A will admitted to probate in any other state or coun- 
try (the criginal of which might be admitted to pro- 
bate in this state) may be admitted to probate in this 
state in the Court of the County Judge having juris- 
diction as prescribed by this Act. The petition for 
probate of such foreign will in this state may be pre- 
sented by the executor named in the foreign will, or 
by any person interested. 

An exemplified or a certified copy cf such foreign 
will, and of the foreign order of probate, and of the 
letters, if any, issued thereon, shall be filed in the of- 
fice of the County Judge where application is made for 
probate of such foreign will, in lieu cf the original 
will; and the same shall be prima facie evidence of its 
purported execution and admission to foreign probate. 

Any person cited may oppose the probate of such 
foreign will as in the case of the criginal probate of a 
will in this state. 
may apply for the revocation of the probate in this 
state of such fcreign will as in the case of the original 
probate of a will in this state. All proceedings in con- 
nection with any such foreign will, shall in all matters 
be, as nearly as may be, similar to like proceedings in 
connection with wills originally probated in this state. 

Section 73. PROBATE OF NOTARIAL WILLS. 
When a copy of a notarial will in the possession of a 
Notary in a foreign state or country, entitled to the 
custody thereof (the laws of which state or country 
require that such will remain in the custody of such 
Notary), duly authenticated by such Notary, whcse 
official position, signature and seal of office is further 
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authenticated by an American Consul, Vice-Consul or 
other American consular officer within whose juris- 
diction such Notary may be a resident, is presented by 
the executor cr other person interested to the County 
Judge having jurisdiction as prescribed by this Act, 
the same may be admitted to probate if the original 
might have been admitted to probate in this state. 

Such duly authenticated copy shall be filed in the 
office of the County Judge where application is made 
for probate thereof, in lieu of the original will; and 
the same shall be prima facie evidence of its purported 
execution, and of the facts stated in the certificate in 
compliance with the preceding paragraph. 

Any person cited may oppose the probate of such 
foreign will as in the case of the original probate of a 
will in this state. Any person interested adversely 
may apply for the revocation cf probate of such for- 
eign will as in the case of the original probate of a 
will in this state. All proceedings in connection with 
any such foreign will, shall in all matters be, as nearly 
as may be, similar to like proceedings in connection 
with wills originally probated in this state. 

Section 74. EFFECT OF PROBATE OF FOR- 
EIGN WILLS AND NOTARIAL WILLS. — The pro- 
bate in this state of a will admitted to probate in any 
foreign state or country or of a notarial will shall have 
the same force and effect as though the criginal there- 
of had been probated in this state. 

Section 75. TIME OF PROOF OF NUNCUPA- 
TIVE WILLS. — No testimony shall be received to 
prove any nuncupative will after three months from 
the speaking of such testamentary words unless the 
said testamentary words or the substance thereof shall 
have been reduced to writing and sworn to by the three 
witnesses to the will, before an officer authorized to 
administer caths, within six days from the speaking 
of said will. 

Section 76. PROBATE OF NUNCUPATIVE 
WILLS.—No probate of any nuncupative will shall be 
granted until citation has issued and has been served 
upon those who but for such will would be entitled to 
the property thereby bequeathed. 

Upon the probate of a nuncupative will, the Coun- 
ty Judge shall, as a part of his order admitting same 
to probate, recite, and thereby establish and preserve, 
the full and precise terms and provisions of such will. 

Section 77. CONSTRUCTION OF WILLS BY 
PROBATE COURT.— The County Judge in whose 
court the will has been probated shall have jurisdiction 
to entertain direct proceedings for the construction of 
such will, cr any part thereof. Such proceedings for 
construction shall be by petition filed by the executor 
or by any person interested in the will, with citation 
and service as required by this Act. 

Section 78. CONSTRUCTION OF WILLS BY 
COURTS OF EQUITY.—Courts of Equity shall have 
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concurrent jurisdiction with the County Judges in the 
construction of wills, or of any parts therecf, but the 
court first obtaining jurisdiction for construction shall 
retain the same. No petition or bill for the construc- 
tion of a will may be maintained in any court until the 
will has first been probated. 

Section 79. PETITION FOR LETTERS OF AD- 
MINISTRATION. — Every petition for letters of ad- 
ministration shall be sworn to by the petitioner, his 
agent, or attorney, and shall contain statements to the 
best of petitioner’s information and belief, showing the 
domicile of the decedent at the time of his death, the 
date of his death, the approximate value of the estate 
of the decedent, the residence and post office address 
of the petitioner, and that the decedent died intestate, 
and if the decedent be a non-resident, whether there 
be a domiciliary administration pending cr not, and, if 
so, the name and post office address of the domiciliary 
personal representative. Every such petition shall 
contain either a statement of the names, ages and resi- 
dences of the surviving spouse and heirs-at-law of the 
decedent and their respective relationships to decedent, 
cr averments showing that reasonable search has been 
made and that such information cannot be ascertained 
without delay which would adversely affect the estate. 

No citation need be served or notice given of the 
granting of letters of administration when it appears 
by the petition that the petitioner is entitled to prefer- 
ence of appointment; but before letters shall be granted 
to any person who is not entitled to preference, cita- 
tion shall issue to all known persons qualified to act 
as administrator and entitled to preference over the 
person applying, unless those entitled to preference 
waive same in writing. 

Section 80. PREFERENCE IN APPOINTMENT 
OF ADMINISTRATOR.—In the granting of letters of 
administration, the following preferences shali be ob- 
served: 


(a) The surviving spouse shall first be entitled to 
letters. 

(b) The next of kin, at the time of the death of 
the decedent, shall next be entitled to letters. 

(c) If there be several next of kin, equally near 
in degree, the one selected in writing by a majority of 
them, who are sui juris, shall be appointed. If no such 
selecticn is thus made, the County Judge may exercise 
his discretion in selecting the one best qualified for 
the office. 

(d) If no application is made by the next of kin, 
the County Judge in his discretion may appoint some 
capable person, but no person may be appointed under 
this paragraph who is holding any public office or is 
in the employment of the government of the United 
States or any branch thereof, or of the state of Flor- 
ida, or any county, city or town thereof. 

(e) Persons entitled to an estate may select a dis- 


interested person as administrator and if such person 
be otherwise qualified he shall be appointed. 

(f) After letters of administration have been 
granted, if any person entitled to preference over the 
person appointed and upon whom citation was not 
served and who had nct waived his preference, shall 
seek the appointment, letters granted may be revoked 
and such person may have letters of administration 
granted to him after citation and hearing upon his 
application. 

(g) After letters of administration have been 
granted, if any will shall be produced and probated, 
the aforesaid letters shall be revoked and letters testa- 
mentary shall be granted to the executcr of said will, 
or letters of administration cum testamento annexo 
shall be granted, if there be no executor ready and will- 
ing to qualify, preference being given to the admin- 
istrator already appointed. No such will shall be pro- 
bated without citation to the administrator. 

Section 81. WHO MAY BE APPOINTED PER- 
SONAL REPRESENTATIVE. — All persons who are 
sui juris are qualified to act as personal representa- 
tives of an estate. However, no person who has been 
convicted of a felony, or who from sickness, intemper- 
ance or want of understanding is incompetent to dis- 
charge the duties of an executor or administrator, shall 
be qualified to act as the personal representative of an 
estate. 

Section 82. MINORS NOT QUALIFIED. — No 
person shall be qualified or permitted to act as an exe- 
cutocr or administrator who is less than twenty-one 
years of age. If a minor be named as executor in any 
last will and testament, letters testamentary shall be 
granted to the other executor or executors, if any be 
named in said will; if none other be named, letters of 
administration with the will annexed shall be granted 
to the next of kin, or to such other person as the judge 
shall appoint according to the provisions of this Act, 
until said minor shall come cf full age, when he may 
have letters testamentary as the executor if otherwise 
qualified; in such case the letters of administration, if 
any shall have been granted, shall be revoked, and the 
said administrator shall render a true and faithful ac- 
count of his administration to the County Judge’s 
Court, and surrender the estate to the said executor. 

The executor in such cases shall be entitled to all 
rights and proceedings provided for in this Act for 
compelling an accounting from removed personal repre- 
sentatives. 

Section 883. NON-RESIDENTS. — Non-residents, 
if residing in the United States, may be appointed per- 
sonal representatives upon the same terms and condi- 
tions and subject to the same rules and restrictions as 
residents of this state; Provided, however, that every 
such non-resident shall, before the issuance of letters, 
have his residence and post-office address recorded 
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with the County Judge, and designate in writing, to be 
filed in the office of the County Judge, some resident 
of the ccunty of probate as his agent or attorney for 
the service of process, whose name, residence and post- 
office address shall also be likewise recorded. 

A resident personal representative removing his 
residence from the State of Florida, shall first comply 
with the foregoing requirement. 

The aforesaid designations, in whatever form it 
may be, shall be taken to constitute the consent of the 
person so designating that service of any process upon 
the designated agent or attorney shall be sufficient to 
bind the person so designating in any suit or action 
against such personal representative, either in his 
representative capacity or personally, provided cnly 
that such personal action must have accrued in the ad- 
ministration of the estate. 

Section 84. MARRIED WOMEN.—A married 
woman may act as personal representative or curator 
without the consent of her husband. 

Section 85. TRUST COMPANIES AND OTHER 
CORPORATIONS.—AIl trust companies incorporated 
under the laws of the State of Florida and all national 
banking associations authorized and qualified to exer- 
cise fiduciary powers in Florida shall be entitled to act 
as personal representatives and curators of estates un- 
der the laws of the State of Florida. 

When any such corporation has been named as an 
executor in a will and shall thereafter sell its business 
and assets to, or shall consolidate or merge with, or 
shall be in any manner provided by law succeeded by 
another such corporation, the successor corporation 
may, upon the death of the testator, qualify and the 
County Judge may issue letters to the successor cor- 
poration, unless the will provides otherwise. 

A corporation authorized and qualified to act as 
a personal representative resulting from merger or 
consolidation shall upon filing proof thereof in the 
County Judge’s Court, without a new appointment, 
succeed to the rights and duties of all predecessor cor- 
porations as the personal representatives of estates. 
A purchase of substantially all the assets and the as- 


sumption of substantially all the liabilities, shall be - 


deemed a merger for the purpose of this section. 
Section 86. JOINT EXECUTORS AND ADMIN- 
ISTRATORS.—If several executors are named in a 
will, one or more qualifying shall be entitled to execute 
all the powers and trusts confided to all in the will, 
unless specially prohibited by the will; if more than 
one qualify, all must join in discharging the functions 
of executor, unless the County Judge shall give special 
authority to one or more of such executors to discharge 
such functions. Each executor shall be responsible for 
his own acts only, unless by his own act or gross negli- 
gence he has enabled or permitted his co-executor to 
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waste the estate. The foregoing shall likewise apply 
to joint administrators. 

Section 87. EFFECT OF APPOINTMENT OF 
DEBTOR OR CREDITOR.—The appointment of a 
debtor or of a creditor as personal representative shall 
not, either in law or equity, be construed to operate as 
a release or extinguishment of the debt due to or by 
the decedent. This section shall not be construed to 
prevent a testator from releasing a debtor by last will 
and testament. | 

Section 88. SUCCESSION OF ADMINISTRA- 
TION.—No executor of an executor shall, as such, be 
authorized to administer the estate of the first testa- 
tor, but on the death of the sole cr surviving executor, 
the County Judge shall appoint an administrator de 
bonis non to complete the administration of such estate. 

Section 89. EXECUTORS DE SON TORT.—No 
person shall be liable to a creditcr of a decedent as 
executor de son tort, but any person taking, convert- 
ing or intermeddling with the property of a decedent 
shall be liable to the personal representative or curator 
when appointed for the value of all the property so 
taken or converted, and for all damages to the estate 
of the deceased caused by his wrongful action; but this 
section shall not be construed to prevent a creditor of 
a deceased person from suing any one in possession of 
property fraudulently conveyed by such deceased per- 
son, for the purpose of setting aside such fraudulent 
conveyance. 

Section 90. GUARDIANS AD LITEM.—When- 
ever there shall be a legal guardian appointed or quali- 
fied in this State for any infant or person non compos 
mentis who is interested in the estate of a decedent, 
such guardian shall represent his ward in all proceed- 
ings affecting such estate in the County Judge’s Court, 
except as to proceedings in which the guardian is in- 
terested in his own right. The County Judge shall, 
without notice, appoint a guardian ad litem to repre- 
sent any infant or person non compos mentis where 
there is no legal guardian appointed or qualified in this 
State, or where such guardian is interested in his own 
right, and to represent any unknown person interested 
in the estate. A guardian ad litem shall, upon appoint- 
ment, make and file an oath to faithfully discharge his 
duties. Whenever a guardian ad litem is appointed, no 
process need be served upon him but he shall appear 
and defend as directed by the County Judge. 

Section 91. ADMINISTRATORS AD LITEM.— 
Whenever, in any proceeding before the County Judge 
or in equity in the circuit court, it is necessary that 
the estate of a deceased person be represented, and 
there is no personal representative of such estate, or 
if the personal representative is interested adversely 
to said estate, or in such proceeding is enforcing his 
own debt or claim against the estate, it shall be the duty 
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of the court in which the proceeding is pending to ap- 
pceint an administrator ad litem without bond for that 
particular proceeding. Whenever the facts authorizing 
such appointment appear of record, or are otherwise 
made known to the court, the court shall without no- 
tice appoint such administrator ad litem. The admin- 
istrator ad litem shall, upon appointment, make and 
file an oath to faithfully discharge his duties and said 
proceeding shall then be further maintained, prose- 
cuted or defended insofar as said estate is concerned, 
by said administrator ad litem and in his name as such. 
Section 92. RECOVERY OF JUDGMENT; PRO- 
CEEDINGS THEREON.—Whenever any such admin- 
istrator ad litem shall recover any decree or other re- 
lief it shall be enforced as other decrees, except that 
execution which shall issue shall be in favor of the ad- 
ministrator ad litem for the use of the estate, and the 
money collected shall be paid to the personal repre- 
sentative of the estate, or if there be none then to the 
County Judge when the proceeding is before him, or 
into the registry of the Circuit Court when the proceed- 
ing is in that court; and said funds if paid into court 
shall be held to await the further order of the court. 
Section 938. JUDGMENT IN FAVOR OF PER- 
SONAL REPRESENTATIVE.—If the personal repre- 
sentative is an adverse party, and in a proceeding in 
equity, recover a judgment or decree against the ad- 
ministrator ad litem, the court may order and decree 
writs of possession or execution in favor of the per- 
sonal representative or grant him such other relief to 
which, under the facts of the case, he is entitled. 
Section 94. COMPENSATION OF ADMINIS- 
TRATORS AD LITEM.—An administrator ad litem 
shall be allowed such compensation for his services as 
the County Judge or the circuit court, as the proceed- 
ing may be in one court or the other, shall deem 
just and reasonable, and the same shall be taxed as 
costs in the case, unless the court shall think it equit- 


able that the same be paid out of the assets of the es- _ 


tate, without reference to prevailing or losing parties 
in the cause. 

Section 95. OATHS OF PERSONAL REPRE- 
SENTATIVES.—Befocre granting letters it shall be 
the duty of the County Judge to require the personal 
representative to make and file an oath in writing that 
he will faithfully administer the estate of the decedent, 
pay debts as far as the assets of the decedent will per- 
mit, make distribution of the estate according to law, 
and render due accounts of his administration. 

Section 96. OATHS AND AFFIDAVITS.—Oaths, 
verifications, affirmations and affidavits required by 
law in probate proceedings may be made, either within 
or without the state, before any officer authorized by 
the laws of this state to administer caths. 

Section 97. BONDS OF PERSONAL REPRE- 
SENTATIVE.—Every person to whom letters testa- 


mentary or of administration are directed to issue (un- 
less the testator waived such requirement), shall be re- 
quired by the judge before such letters issue to exe- 
cute and file in his office a bond with two or more suf- 
ficient sureties to be approved by the County Judge. 
or an authorized surety company as surety, in such 
penal sum as the County Judge may deem sufficient, 
respect being had to the value of the estate, payable 
to the Governor of the state and his successors in of- 
fice, conditioned to perform faithfully all duties as 
such personal representatives according to law. In 
form the bond must be joint and several. 

Section 98. BOND BY A SURETY COMPANY. 
Any surety company authorized to do business in this 
state may become surety upon the bonds of personal 
representatives and in such cases there need be only 
one surety upon such bonds. 

Section 99. BOND REQUIRED OF EXECU- 
TORS.—Upon petition of any person interested in the 
estate of a decedent filed with the County Judge of 
the county wherein a last will is admitted to probate, 
and from which petition and the evidence adduced 
thereon it is made to appear to the County Judge that 
there is reasonable ground to apprehend that any such 
executor holding the assets of such decedent, is mis- 
managing, wasting or diverting, or will mismanage, 
waste cr divert said assets from their proper admin- 
istration, the County Judge shall require such executor 
to give a bond with sufficient security conditioned as 
the law directs; and this bond may be required al- 
though the will may exempt said executor from giving 
bond. The executors shall have such notice as the 
County Judge may prescribe and the right to appear 
and defend the proceedings. 

Secticn 100. INSUFFICIENCY OF BOND.— 
Upon written petition of any person interested in the 
estate of a decedent, filed with the County Judge of 
the county wherein the administration is pending and 
from which petition and evidence adduced thereon it 
is made to appear to the County Judge that the sure- 
ties on any bond given by a personal representative, 
or curator, are insolvent or insufficient or that the 
bond is insufficient in amount, said County Judge shall 
enter an order requiring additional sureties or an ad- 
ditional bond, as the circumstances may require. 

Section 101. LIABILITY OF SURETIES.—No 
surety for any personal representative or curator shall 
be charged beyond the assets of an estate by reason of 
any omission or mistake in pleading, or of false plead- 
ing of such executor, administrator or curator. 

Section 102. COUNTY JUDGE TO ACT ON HIS 
OWN MOTION.—Whenever it shall be known to the 
County Judge of a county where administration of any 
estate has been granted that cause exists which would 
authorize him upon the application of others to require 
a personal representative or curator to give bond or to 
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give additional surety, said judge shall of his own 
mction without the application of any other person 
make such orders as he may deem proper. 

Section 103. INFORMALITY OF BOND.—No 
bond executed by any personal representative or cura- 
tor, shall be void, or held invalid on account of any in- 
formality in it, or of informality cr illegality in the ap- 
pointment of such fiduciary. Such bend shall have the 
same force and effect as if the appointment had been 
legally made and the bond executed in proper form. 

Section 104. RELEASE OF SURETY.—The 
surety or sureties, or the personal representative of 
any surety cr sureties, upon the bond of any executor, 
administratcr or curator, taken under the provisions 
of this Act, shall be entitled as a matter of right to be 
released from future liability upon such bond, upon ap- 
plication to the County Judge therefor and the giving 
of five cays’ written notice of application to the prin- 
cipal named in the bond. 

Pending the hearing cf such application, the Coun- 
tv Judge may in his discretion restrain the principal 
from acting in his representative capacity. except to 
preserve the estate. 

Upon the hearing the County Judge shall enter an 
order prescribing the terms and amount of the new 
bond for such fiduciary and the date when same shall 
be filed. Should the principal fail to give the new bond, 
he shall be removed at once and further proceedings 
be had as is cases of removal. 

The original surety or sureties shall be liable for 
all acts of the fiduciary until he shall have given the 
new bond, and after the giving of the new bond shall 
remain liable for all the fiduciary’s acts to the time of 
the filing and approval of the new bond. The new sure- 
ty shall be liable for the fiduciary’s acts only from and 
after the filing and apprceval of the new bond. The 
costs of the proceedings shall be paid by the surety ap- 
plying to be released. 

Section 105. PERSONAL REPRESENTATIVE 
TO TAKE POSSESSION OF ENTIRE ESTATE.—The 
personal representative shall take possession of all of 
the estate of a decedent, real and personal (except 
homestead) and the rents, income, issues and profits 
therefrom whether accruing before cr after the death 
of the dececent, and of the proceeds arising from the 
sale, lease or mortgage of the same or any part there- 
of; and all such property and the rents, income, issues 
and profits therefrom shall be assets in the hands of 
the personal representative fcr the payment of lega- 
cies, debts, family allowance, estate and inheritance 
taxes, claims, charges and expenses of administration, 
and to enforce contribution and to equalize advance- 
ments. 

Section 106. ACTIONS RELATING TO REAL 
ESTATE.—Personal representatives may bring and 
maintain acticns or suits for the possession or recovery 
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of real property of the estate, for the purpose of quiet- 
ing the title thereto, for waste thereof and trespass 
thereto, and against cotenants of the decedent in real 
property for the partition thereof. Heirs or devisees 
of the decedent may themselves or jointly with the 
personal representative bring and maintain actions or 
suits for the possession or recovery of real property of 
the estate or for the purpose of quieting title thereto 
against anyone except the personal representative. In 
any suit to quiet title brought by an heir or devisee, 
the possession of the personal representative shall, for 
the purpose of such suit, be deemed the possession of 
the heir or devisee. In all actions or suits involving 
the title to real property, against an estate for the pos- 
session or recovery of real property or for the purpose 
of quieting title thereto, the personal representative 
and the heirs or devisees of such property shall be 
made parties. 

Section 107. INVENTORIES.—It shall be the 
duty of the personal representative to file a complete 
inventory of the assets of the estate of the decedent 
within sixty days from the date of the granting of let- 
ters, unless the time be extended by order of the Coun- 
ty Judge. 

Section 108. APPOINTMENT AND QUALIFI- 
CATION OF APPRAISERS.—The County Judge on 
granting letters testamentary or of administration 
shall appoint two or more competent persons not of 
kin to the deceased, as appraisers of the property of 
the decedent and said appraisers shall take oath truly 
and justly to view and appraise, according to the best 
of their ability, all the property of the decedent, which 
to them shall be produced or which shall come to their 
knowledge. 

Section 109. DUTIES OF APPRAISERS.—On 
the appointment of the appraisers aforesaid they shall 
forthwith proceed to appraise all the property to them 
produced and which shall come to their knowledge and 
file the appraisal in the office of the County Judge; 
and the appraisal thereupon made, if signed by the 
personal representative, may be considered as an in- 
ventory of such part of the estate. 

Section 110. INVENTORIES AS EVIDENCE.— 
Inventories and appraisements may be given in evi- 
dence in any suit by and against the personal repre- 
sentative, but shall not be conclusive for or against 
them that the estate was really worth, or was bona 
fide sold for, more or less than the appraised amount. 

Section 111. COMPENSATION OF APPRAIS- 
ERS.—Each appraiser shall be entitled to receive for 
his services reasonable compensaticn to be fixed by 
the County Judge and paid by the personal representa- 
tive. Application therefor shall be accompanied by an 
affidavit of each appraiser showing the services ren- 
dered by him as appraiser, and the reasonable value 
thereof, and such application may be heard upon such 
notice as the County Judge shall fix. 


Gas 
i 
= 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 531 


Section 112. CONTINUANCE OF BUSINESS 
OF DECEDENT.— 

(a) In all cases where a person shall have died 
while engaged in any trade or business, the County 
Judge is empowered toe authorize the curator or per- 
sonal representative of the estate of such deceased per- 
son to continue and carry on such trade or business for 
a reasonable time, under the supervision of the County 
Judge, and to require such security or additional se- 
curity of such curator or personal representative as the 
County Judge may deem proper. 

(b) Before any crder shall be made authorizing 
the continuance of the trade cr business of the de- 
ceased person, the curator or personal representative 
of such estate by a verified petition, shall affirmative- 
ly and clearly allege and set forth sufficient facts to 
make it appear to the County Judge that to prevent 
great loss to the estate it is necessary to continue such 
trade or business of the deceased. 

(c) The order of the County Judge authorizing the 
continuance of such trade or business of the deceased 
may empower the curator or personal representative 
of such estate, in his representative capacity, to make 
such contracts as may be necessary to carry on and 
conduct such trade or business, and to incur debts and 
to pay out money in the proper conduct of such trade 
or business, and the net profits of such trade or busi- 
ness only shall be assets of the said estate. 

(d) In the conduct of such trade cr business the 
curator or personal representative shall keep full and 
accurate accounts of all receipts and expenditures, and 
he shall make monthly reports thereof to the County 
Judge, and he shall be allowed such compensation as 
the County Judge may deem reasonable for his services 
in conducting such trade or business. 

(e) Any person or persons interested in the said 
estate, at any time may apply to the County Judge 
where such order has been granted for an order re- 
quiring the curator or personal representative of such 
estate to discontinue and to wind up the said trade or 
business, and upon due notice to the said curator or 
personal representative such application shall be heard 
and the County Judge shall make such order thereon 
as he may deem for the best interest of said estate. 

Section 113. DUTY TO ASSIGN DOWER.—It 
shall be the duty of the personal representative to lay 
off and assign dower immediately after the widow shall 
have exercised her election to take dower. 

Section 114. PETITION FOR ASSIGNMENT.— 
For the purpose of enabling the personal representa- 
tive to lay off and assign dower, he shall file a petition 
therefor in the County Judge’s court in which the ad- 
ministration of the estate of the decedent is pending. 
Citation shall be served upon the widow and the heirs, 
devisees, legatees and distributees, or such of them as 
do not appear and join in the proceedings. 


Section 115. PETITION BY WIDOW FOR AS- 
SIGNMENT OF DOWER.—If the personal representa- 
tive fails to file a petition for the assignment of dower, 
the widow may file such petition, setting forth her 
claim, and specifying as particularly as may be known 
to her the property in which she claims dower, and 
praying for the assignment of the same. Citation shall 
be served upon the personal representative, the heirs, 
devisees, legatees and distributees, or such of them as 
do not appear and join in the proceedings. 

Section 116. PROCEEDINGS ON THE PETI- 
TION.—The proceedings upon any petition for assign- 
ment of dower shall be informal and summary. 

On any petition for assignment of dower, the right 
of dower as well as the admeasurement thereof, shall 
be determined, and mesne profits from the date of the 
death of the decedent shall be included in the judg- 
ment. The County Judge in whose ccurt the admin- 
istration of the decedent’s estate is pending shall have 
plenary jurisdiction to assign dower in all property, 
real or personal, located in any county in the state. 
But no such judgment shall become effective in any 
other county until a duly certified copy thereof shall 
have been recorded in such other county in the foreign 
judgment book. 

Upon written demand of any party filed twenty- 
four hours before trial, the question of right of dower 
shall be submitted to a jury of six persons. The party 
demanding a jury trial shall, with the filing of his de- 
mand, deposit with the County Judge sufficient funds 
to pay for summoning the jury and the jury fees. 
Fifteen jurors shall be summoned from the body of 
the county and not from bystanders. 

Section 117. COMMISSIONERS. — Upon the 
hearing, if a judgment for dower be made, the County 
Judge shall appoint three suitable persons to act as 
commissioners, connected with the parties neither by 
consanguinity nor affinity and entirely disinterested, 
who shall be selected by the County Judge, unless 
agreed upon by the parties. Such commissioners shall 
have power to employ a surveyor and shall be allowed 
such sum as may be deemed reasonable by the County 
Judge to be paid as part of the costs of administration 
of the estate. They may be removed by the County 
Judge for good cause shown, and others appointed in 
their place. They shall proceed, immediately upon 
taking oath faithfully and impartially to execute the 
trust imposed in them, to allot and set off the widow’s 
dower. All matters of mesne profits shall be decided 
by the court upon the pleadings and evidence. 

Section 118. FINAL JUDGMENT.—In all cases 
of assignment of dower, the County Judge to whom 
application is made shall upon hearing after notice 
either confirm or reject or modify the allotment or as- 
signment made. Such judgment shall vest in the 
widow a fee simple estate in the lands and the absolute 
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ownership of the personal property allotted. She shall 
be entitled to writ of possession if necessary. 

Section 119. NOTICE TO CREDITORS. — All 
personal representatives after taking out letters testa- 
mentary or of administration shall cause a notice to 
be published once a week for four consecutive weeks, 
four publications being sufficient, in a newspaper pub- 
lished in the county wherein said letters shall have 
been granted notifying all persons having claims or de- 
mands against the estate of said decedent to file their 
claims in the office of the County Judge granting such 
letters at his office in the Court House of said county 
within eight calendar months from the time of the first 
publication of said notice. If no newspaper conform- 
ing to the requirements of law is published in the coun- 
ty of the administration, then such publication shall be 
made by posting as provided for in this Act. Proof of 

said publication or posting shall be filed with and 
recorded by the County Judge. 

Section 120. FORM AND MANNER OF PRE- 
SENTING CLAIMS—LIMITATION.—No claim or de- 
mand, whether due or not, direct or contingent, liqui- 
dated or unliquidated, or claim for personal property 
in the possession of the personal representative or for 
damages, shall be valid or binding upon an estate, or 
upon the personal representative thereof, or upon any 
heir, legatee or devisee of the decedent unless the same 
shall be in writing and contain the place of residence 
and post office address of the claimant and shall be 
sworn to by the claimant, his agent or attorney and 
be filed in the office of the County Judge granting 
letters. Any such claim or demand not so filed with- 
in eight months from the time of the first publication 
of the notice to creditors shall be void even though the 
personal representative has recognized such claim or 
demand by paying a portion thereof or interest there- 
on or otherwise; provided, however, that the lien of 
any duly recorded mortgage and the lien of any per- 
son in possession of personal property and the right 
to foreclose and enforce such mortgage or lien shall 
not be impaired or affected by failure to file claim or 
demand as hereinabove provided, but such failure shall 
bar the right to enforce any personal liability against 
the estate, and the claimant shall be limited to the en- 
forcement of the mortgage or lien against the specific 
property so mortgaged or held. Nothing herein con- 
tained shall be construed to require any legatee, de- 
visee or heir at law to file any claim for the share or 
interest in the estate to which he may be entitled. 

Section 121. AMENDMENT OF CLAIMS.—If a 
bona fide attempt is made to file a claim by any credi- 
tor or other claimant and same is defective as to form, 
the County Judge, in his discretion, may permit the 
amendment of such claim at any time before payment. 
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Section 122. PAYMENT OF AND OBJECTION 
TO CLAIMS.— 

(a) No personal representative shall be compelled 
to pay the debts of the decedent until after the expira- 
tion of eight calendar months from the granting of 
letters; and if any person shall bring any suit or ac- 
tion against any personal representative within said 
eight months upon any claim to which the personal 
representative has filed no objection, the plaintiff, al- 
though he obtain decree or judgment, shall not receive 
any costs of suit, or attorney’s fees, nor shall such 
judgment change the class of such claim in any 
manner. 

(b) On or before the expiration of ten calendar 
months from the first publication of notice to credi- 
tors, any personal representative or other person in- 
terested in the estate may file in the office of the 
County Judge written objection to any claim or de- 
mand filed; and if such objection shall be filed the 
claimant shall have twelve calendar months from the 
first publication of notice to creditors in which to bring 
appropriate suit, action or proceeding upon such claim 
unless the time be limited as hereinafter provided. An 
cbjection filed to any unmatured claim matures the 
same for the purpose of the establishment of the 
validity and amount thereof by suit. If objections are 
filed, the person or persons filing the same may serve 
a copy of such objections by registered mail or per- 
sonal service on the creditor to whose claim he objects 
and also on the personal representative if the objec- 
tions be filed by any interested person other than the 
personal representative, and, in such event, the claim- 
ant shall be limited to two calendar months from the 
date of such service within which to bring appropriate 
suit, action or proceedings upon such claim. The 
County Judge for good cause shown may extend the 
time for filing objections to any claim or demand and 
may likewise for good cause shown extend the time for 
filing appropriate suit, action or proceedings upon any 
such claim after objection filed; but, in either &vent, 
said extension of time shall be granted only after due 
notice of such application. No suit, action or proceed- 
ing shall be brought against any personal representa- 
tive after the time limited above. If objection be filed 
to the claim of any creditor and suit be brought by 
the creditor to establish his claim or demand, a judg- 
ment establishing such claim shall give it no priority 
over claims of the same general class to which it be- 
longs. 

(c) No interest shall be paid by the personal rep- 
resentative or allowed upon the claim of any creditor 
against the estate of a decedent until the expiration 
of ten calendar months from the granting of letters, 
unless said claim be founded upon a written obligation 
of the decedent expressly providing for the payment 
of interest. Interest shall be allowed and paid by the 
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personal representative upon written cbligations of the 
decedent expressly providing for the payment of in- 
terest and upon all other claims interest shall be al- 
lowed and paid from and after ten months after said 
granting of letters. ' 

Section 123. EXECUTION AND LEVIES PRO- 
HIBITED.—No execution shall issue upon or be levied 
under any judgment against a decedent or against the 
personal representative, nor shall any levy be made 
against any prcperty, real or personal, of the estate of 
a decedent. Claims upon all judgments against the de- 
cedent shall be filed in the same manner as other claims 
against estates of decedents. 

Section 124. ORDER OF PAYMENT OF EX- 
PENSES OF ADMINISTRATION AND CLAIMS 
AGAINST THE ESTATE. — Personal representatives 
shall pay the expenses of administration and claims 
against the estate in the following order: 

Class 1. Costs, expenses of administraticn, com- 
pensation of personal representatives and their attor- 
neys’ fees. 

Class 2. Reasonable funeral expenses not to ex- 
ceed the sum of three hundred and fifty dollars and 
any excess over said sum shall be considered as in- 
cluded in the payments specified to be made in Class 8. 

Class 3. Expenses of last illness of the decedent, 
including debts for board and lodging, hospital, phy- 
sicians’, surgeons’ and druggist bills and nursing, at- 
tendance and medicine during the last sickness of the 
deceased, incurred within a period of sixty days prior 
to the death of the decedent. 

Class 4. If necessary for support a family allow- 
ance of one year’s support for the widow or minor 
children of said decedent, or both, in addition to the 
homestead and exempt personal property. Upon peti- 
tion of the widow, if any, or the legal guardian or the 
person having the care and custody of a minor child 
or children, upon notice to the personal representative, 
a reasonable allowance shall be fixed by the County 
Judge in personal property, money, or both, for the 
support of said widow and minor children considering 
the needs of the family and the value of the estate. 
Said allowance or the portion thereof payable in money 
shall be payable in equal periodic payments to be fixed 
by the County Judge and shall be payable to the wid- 
ow, if any, for the support of herself and the minor 
child or children, if any; and if there be no widow, 
then the same shall be payable to the legal guardian 
or to the person having the care and custody of any 
minor child or children. Upon the petition of any per- 
son interested in the estate, the County Judge may in- 
crease, decrease, discontinue or modify the allowance; 
but in no event shall such allowance exceed the sum 
or value of twelve hundred dollars. 

Class 5. Wages to the extent of one hundred dol- 


lars of each employee of the decedent, for work done 
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cr services rendered within sixty days prior to the 
death of the employer. 

Class 6. Judgments of ni in this state during 
the lifetime of the decedent. 

Class 7. Mortgages, mechanics’, materialmen’s, 
laborers’, employees’ and other liens where the value 
of the property of the estate encumbered by said liens 
exceeds the amount thereof. 

Class 8. All other debts without distinction of 
rank. 

If, after paying any preceding class, the estate 
shall be insufficient to pay all of the next succeeding 
class, the creditors of the latter class shall be paid 
ratably in proportion to their respective claims. 

Section 125. COMPROMISE AND SETTLE- 
MENT’. — Whenever it shall be proposed to com- 
promise or settle any claim, whether in suit or 
not, by or against the estate of a decedent or the per- 
sonal representative thereof or to compromise or settle 
any question or dispute concerning the distribution of 
a decedent’s estate, the County Judge having jurisdic- 
tion of said decedent’s estate may, on sworn petition 
setting forth the facts and circumstances of such 
claim, question or dispute and the proposed compre- 
mise or settlement, if satisfied that such compromise 
or settlement will be for the best interests of the es- 
tate, enter an order ex parte authorizing the same to 
be made, which order shall operate to relieve the said 
personal representative of any and all liability or re- 
sponsibility in the premises; provided, however, that 
claims against the estate may not be compromised un- 
til after the time for filing objections to claims has ex- 
pired and then only upon notice to those who have filed 
objection to the claim proposed to be compromised. 

Section 126. SALES PURSUANT TO WILL.— 
In all cases where a power is given in any will to sell or 
dispose of property of the estate, or any interest there- 
in, sales made under authority of such will shall be 
valid. The sale and disposition of property under such 
power may be made by the executors, or such of them 
as shall qualify, or by the surviving executor or exe- 
cutors, or by the administrator with the will annexed 
or by the administrator de bonis non, if no other per- 
son be appointed in the will for such purpose, or if the 
person so appointed shall refuse to perform the trust 
or die before he shall have completed the same, or is 
otherwise rendered incompetent. 

Section 127. SALES WHERE NO POWER CON- 
FERRED.—Whenever any administrator of a decedent 
dying intestate, or any executor or administrator with 
the will annexed whose testator has not conferred up- 
on him a power of sale, or has granted such power but 
it be so limited by the will or by operation of law that 
the power cannot be conveniently exercised, shall deem 
it expedient or necessary and for the best interest of 
the estate that the property of the estate be sold, the 
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personal representative may sell the same at public or 
private sale; provided, however, that no title shall pass 
until by crder of the County Judge, the sale shall be 
authorized or confirmed. Sales may be authorized be- 
fore made or confirmed after made. Application for 
authorization or confirmation of sale shall be made by 
the sworn petition of the personal representative set- 
ting forth the facts showing the expediency or neces- 
sity for such sale, a description of the property sold or 
proposed to be sold, and, except when authorization or 
confirmation of the sale at the current market of stocks 
or bonds listed upon an established exchange is ap- 
plied for, the price and terms of such sale. 

Section 128. SALE ON PETITION OF IN- 
TERESTED PERSONS.—If a personal representative 
neglects cr refuses to sell property of an estate when 
it is expedient or necessary to do so, or when a testa- 
tor has directed a sale to be made, any person inter- 
ested may, by petition, apply to the County Judge for 
an order requiring the personal representative to sell. 
Notice of such petition shall be given to the personal 
representative and to such persons as would be entitled 
to notice in case of the application cf the personal rep- 
resentative for authorization or confirmation of a sale 
of such property. 

Section 129. SALES OF REAL PROPERTY 
WHERE WIDOW SURVIVES.—In all cases where a 
decedent is survived by a widow, no sale or disposition 
of real property shall be made, whether pursuant to the 
powers contained in the decedent’s will or under the 
provisions of this Act, until it shall appear that the 
widow will not have dower assigned to her, or if she 
shall take dewer, until after her dower shall be as- 
signed, unless the widow shall consent to such sale and 
join with the personal representative in the execution 
of a deed of conveyance to the purchaser thereof. 

Section 130. WHEN NOTICE OF SALE RE- 
QUIRED.—No notice of any application for the au- 
therization or confirmation of any sale shall be re- 
quired when it shall appear that the personal properiy 
involved is perishable or rapidly depreciating. 

No notice of any application for the authorization 


or confirmation of any sale shall be required in any 


other case except as follows: 

(a) Whenever it shall appear tc the County Judge 
that notice is necessary or desirable, notice shall be 
given to such persons as the County Judge shall by or- 
der direct. 

(b) Whenever application is made for the author- 
ization or confirmation of the sale cf property which 
has been specifically devised cr bequeathed, notice shall 
be given to the devisee or legatee, unless he waive such 
notice or consent to such sale. 

(c) Whenever any person interested in the estate 
shall serve upon the personal representative a written 
demand for notice of sale, containing the post office 
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address of such person, and file a copy of such demand 
and proof of the service thereof in the office of the 
County Judge, notice of every application thereafter 
made for the authorization or confirmation of any sale 
shall be given to such person, unless he waive such no- 
tice or consent to such sale. 

(d) Whenever the will of a decedent shall contain 
a direction or express a desire that any described or 
designated property be net sold, notice of application 
for the authorization or confirmation of the sale of any 
such property shall be given to the legatee or devisee 
of such property, unless he waive such notice or con- 
sent to such sale. 

Section 1381. HEARING ON APPLICATION TO 
SELL.—Where no notice is required, the County Judge 
may hear and cetermine petitions for the sale of prop- 
erty ex parte. Where notice is required, such hear- 
ings shall be as in other cases. At any such hearing 
the County Judge may in his discretion, require an ap- 
praisal or new appraisal of the property. 

Section 132. ORDER OF SALE. — After the 
hearing upon a petitien to sell or confirm the sale of 
property, the County Judge shall make and enter an 
order thereon, and if the sale be authorized or con- 
firmed the order shall describe the property and if said 
property is authorized to be sold at private sale, the 
order shall fix the price and the terms of sale. The 
order shall also determine whether a bond or addition- 
al bond be required, and if required, shall fix the 
amount thereof. Such order shall be prima facie evi- 
dence of the validity cf the proceedings and of the au- 
thority of the personal representative to make a con- 
veyance or transfer of the property. A certified copy 
of such order relating to real property may be recorded 
in the Foreign Judgment Bock in the office of the 
Clerk of the Circuit Court in any county wherein such 
real property cr any part thereof is situated. When 
an order authorizing a sale is obtained, it may provide 
for the sale of any of the property described therein 
publicly or privately, in parcels cr as a whole. If pub- 
lie sale is ordered, the personal representative shall 
give such notice as the orcer may require. 

Section 133. ADDITIONAL BOND UPON SALE. 
Whenever the Ccunty Judge shall make an order 
authorizing or confirming a sale of property of an es- 
tate, the County Judge may, in his discretion, require 
the personal representative to execute a bond or an ad- 
ditional bond, with sureties as provided in this Act, in 
such amount as the County Judge may deem necessary 
conditioned for the faithful accounting of the proceeds 
of such sale. No such bond shall, in any case, be re- 
quired where the personal representative is a bank or 
trust ccmpany. All such bonds shall be recorded in the 
office of the County Judge. 

Section 134. SALES UPON TERMS.—When so 
provided by the order of the County Judge authorizing 
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or confirming a sale of property, personal representa- 
tives may sell upon such terms as the order shall pre- 
scribe. If credit be given it shall be fcr not more than 
sixty per cent of the purchase price nor for longer 
than five years. The deferred purchase price shall be 
evidenced by the promissory note of the purchaser 
payable to the personal representative and secured by 
mortgage upon the property sold, if real property, or 
by such security as may be approved by the court in 
any case. The taking of any such promissory note and 
mortgage or other security shall not defer the final 
settlement of the estate, but in the event of final set- 
tlement before the payment in full of such note, the 
same together with the mortgage or cther security 
may be assigned and transferred without recourse to 
such person or persons who, but for such sale, would 
have been entitled to the property so sold. 

Section 135. WHEN PERSONAL REPRESEN- 
TATIVE MAY PURCHASE. — Any personal repre- 
sentative having an interest in the estate which he 
represents, either in his own right or in the right of 
his wife or infant child, as creditor, devisee, legatee, 
or heir at law may, at any public sale of the real or 
personal property of his testator or intestate made as 
provided by law under the order cf the County Judge, 
become a bidder therefor; and if such personal repre- 
sentative is the highest bidder at such sale, it shall be 
lawful for him to purchase the same, and said prop- 
erty shall be sold to such executor or administrator, 
but such sale shall always be subject to confirmation 
by the County Judge. 

Section 136. CONVEYANCES PURSUANT TO 
CONTRACTS OF DECEDENT. — In all cases where 
written agreements shall have been made for the sale 
and conveyance or transfer of real property in this 
state or personal property, and the vendor shall have 
died before making such conveyance or transfer, the 
personal representative cr person claiming the right 
to such conveyance cr transfer may file with the 
County Judge before whom the administration of the 
estate is pending a sworn petition setting forth the 
facts upon which the claim is predicated and annexing 
thereto the agreement or a copy thereof. Citation 
shall be served upon the heirs cr devisees of the prop- 
erty involved and notice given to the personal repre- 
sentative if he is not the petitioner. After a hearing 
upon such petition and the defenses, if any, made 
thereto, the County Judge may make an order direct- 
ing the personal representative to make, execute and 
deliver the conveyance or transfer to the person en- 
titled to the same, or otherwise as justice may require. 
Such order shall describe the property to be conveyed 
or transferred. Such order shall be prima facie evi- 
dence of the validity of the proceedings and of the au- 
thority cf the personal representative to make the con- 
veyance or transfer. A certified copy of any such or- 
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der relating to real property may be recorded in the 
Foreign Judgment Book in the office of the Clerk of 
the Circuit Court in any county wherein such real prop- 
erty or any part thereof is situate. 

Section 137. SALE OF CONTRACT TO PUR- 
CHASE.—If a decedent, at the time cf his death, was 
possessed of a contract for the purchase of real prop- 
erty, the interest cf the estate in such property and 
under such contract may be sold by the personal rep- 
resentative in the same manner as if the decedent had 
been the owner in fee simple of such property, pro- 
vided the hclder of the fee simple title to such prop- 
erty and of the vendor’s interest thereto shall execute 
a release to the personal representative relieving the 
estate from liability upon such contract. Such release 
shall not be required if no claim has been filed on such 
contract and the time for filing claims has expired. In 
lieu of such release the personal representative may, 
upon order of the County Judge, take from the pur- 
chaser of such contract a bond approved by the County 
Judge with sureties in a penal sum double the amount 
due and to become due under such contract condi- 
tioned that the purchaser will make all payments upon 
such contract and perform all agreements therein con- 
tained according to the tencr thereof and indemnify 
and save harmless the personal representative and 
all persons interested in the estate against all de- 
mands, costs, charges and expenses by reason of such 
contract. 

Section 138. SALE OF REAL PROPERTY 
SUBJECT TO CONTRACT OF PURCHASE.—If a 
decedent, at the time of his death, was the owner of 
real property subject to a contract to sal and convey 
such preperty, the interest of the estate in such prop- 
erty and such contract may be sold under order of the 
County Judge in the same manner as other real estate. 
No recourse shall be had against the estate or the per- 
sonal representative for the non-payment or non-per- 
formance by the vendee under any such contract. The 
consent cf the vendee under any such contract to the 
sale thereof shall discharge the estate and the per- 
sonal representative from all obligations, duties and 
liabilities with respect to such contract, but such con- 
sent shall not be required if no claim has been filed 
thereon and the time for filing claims has expired. 

Section 139. SALE OF REAL PROPERTY SUB- 
JECT TO MORTGAGE.—The County Judge may, upon 
petiticn of the personal representative and with the 
written consent of the holder of the mortgage, author- 
ize the sale of real property of the estate subject to 
mortgage, whether such mortgage be made by the de- 
cedent, the personal representative, or any other per- 
son. The ccnsent of the mortgagee shall discharge 
the estate and the personal representative from liabili- 
ty for the mortgage indebtedness or obligation. Such 
consent shall not be required if no claim has been filed 


| 
| 


536 


upon the mortgage indebtedness and the time for filing 
claims has expired. 

Section 140. SALE OF STOCKS AND BONDS.— 
The County Judge may, upon petition of the personal 
representative, make an order authorizing the sale of 
any stocks or bonds, which are listed upon an estab- 
lished stock or bond exchange, at the current market 
price, and such order need not otherwise designate the 
price at which such sale shall be made. 

Section 141. INTERESTS IN PARTNERSHIPS. 
—When, at the time of his death, a partnership existed 
between the decedent and any other person or persons, 
the surviving partner or partners shall wind up and 
settle the business and affairs of the partnership 
without delay and account to the personal representa- 
tive and pay over to him all balances due the estate. 
The interest of the decedent in the partnership shall 
be included in the inventory of the estate. Personal 
representatives may bring and maintain against the 
surviving partner or partners any action, suit or pro- 
ceeding relating to the partnerships which the deced- 
ent could have brought. Any interest of an estate ex- 
isting by virtue of a partnership between the decedent 
and any other person or persons may be sold in the 
same manner as other property of the estate. 

Section 142. LEASE OF REAL PROPERTY.— 
Whenever it shall appear expedient and for the best 
interest of the estate to lease any real property of the 
estate, the County Judge may authorize the personal 
representative to make such lease. The proceedings 
in such cases shall be the same, as nearly as may be, 
as in cases of application for the sale of property ex: 
cept that notice shall be given to all persons interested 
in the estate. The personal representative may lease 
real property without an order of court when the ten- 
ancy is from month to month or for a term not ex- 
tending beyond the time for filing claims against the 
estate. 

Section 148. BORROWING MONEY AND MORT- 
GAGING PROPERTY.—Whenever it shall appear ex- 
pedient or necessary and for the best interest of the 
estate to borrow money upon a promissory note or 


notes, either unsecured or to be secured by a mortgage, 


pledge or other lien upon the property of the estate or 
any part thereof, the County Judge may by order auth- 
orize the personal representative to borrow such sum 
as the County Judge shall deem proper. The proceed- 
ings in such cases shall be the same, as nearly as may 
be, as in cases of applications for the sale of property 
except that notice shall be given to all persons interest- 
ed in the estate. In like manner the County Judge may 
authorize the personal representative to extend or re- 
new any existing cbligation of the estate or extend 
or renew any existing mortgage, pledge or other lien. 
The signing of promissory notes or the execution of any 
agreement or other instrument creating a pledge or 
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other lien by the personal representative as such, shall 
create no personal liability against the person so sign- 
ing or executing. 

Section 144. POWER OF PERSONAL REPRE- 
SENTATIVES TO EXECUTE INSTRUMENTS.— 
Whenever the County Judge shall authorize or confirm 
any sale or shall authorize the borrowing of money or 
the execution of any mortgage, agreement or other in- 
strument creating a lien, or a lease, or authorize the 
distribution in kind of any property, the personal rep- 
resentative shall have power to make, execute, sign, 
seal, acknowledge and deliver in his name as such per- 
sonal representative all deeds, bills of sale, assign- 
ments, instruments of transfer, promissory notes, 
mortgages, pledges, leases or any instruments neces- 
sary or proper to carry out and give effect to such 
orders. 

Section 145. PURCHASERS PROTECTED.—No 
person purchasing or leasing from, or taking a mort- 
gage, pledge or other lien from a personal representa- 
tive shall be bound or concerned to see that the money 
or other things of value paid to such personal repre- 
sentative is actually needed or properly applied or oth- 
erwise as to the proprieties or expediencies of the acts 
of such personal representative, and in all such trans- 
actions the act of the personal representative pursuant 
to the powers of a will or the order of the County Judge 
shall be prima facie valid. 

Section 146. LIMITATION IN FAVOR OF PUR- 
CHASERS FROM PERSONAL REPRESENTATIVES. 
—The title of any purchaser, or those holding under 
him, who shall have held possession for three years of 
any property, real or personal, purchased at any sale 
made under this Act by an executor or administrator, 
free from fraud, shall not be questioned by any per- 
son upon any ground. 

Section 147. ANNUAL RETURNS.—Personal 
representatives, unless otherwise ordered by the court, 
shall make their annual returns, filing their accounts 
and vouchers on or before April 1st of each year for 
the calendar year or fractional calendar year, expir- 
ing December 31st, preceding. If they fail to make 
such return before such time they shall,.in the dis- 
cretion of the County Judge, forfeit all commission on 
such return so to be made. 

Section 148. CONTENTS OF RETURNS.—Per- 
sonal representatives in their returns shall render 
a full and correct account of the receipts and expendi- 
tures of all estates of which they may have control, and 
include therein a statement of the assets of the es- 
tate. 

Section 149. OBJECTIONS TO RETURNS.—Up- 
on the filing of returns with the County Judge by per- 
sonal representatives, any person interested as cred- 
itor, legatee, distributee, devisee, or heir at law may, 
within thirty days after the time limited by law for 
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the filing of same, file objections in writing to the 
account or any item thereof, specifying the grounds 
of objection. No item previously approved by order 
of the County Judge upon notice shall be subject to 
objection. 

Section 150. TRIAL OF OBJECTIONS.—If ob- 
jections to accounts be filed, the personal representa- 
tive or the objecting party may, after the expiration of 
the time limited for filing cbjections upon reasonable 
notice to the other, apply to the County Judge who 
shall fix a day for the hearing. Upon the conclusion of 
the hearing an order shall be entered by the County 
Judge finally sustaining or overruling the cbjections 
and he shall thereupon proceed to examine and audit 
said accounts and enter his order thereon. 

Section 151 AUDIT OF ACCOUNTS NOT OB- 
JECTED TO.—If no objections to said accounts be 
filed within thirty days after the time limited by law 
for the filing of said accounts, the County Judge shall 
proceed to examine and audit said accounts and enter 
his order thereon. 

Section 152. RECORDING AGREED SETTLE- 
MENTS.—There may be recorded in the office of the 
County Judge any instrument settling an account in 
whole cr in part, executed by the personal representa- 
tive and any one or more legatees, devisees, heirs or 
claimants. To entitle any such instrument to record, 
same shall be acknowledged or sworn to by the parties 
before any officer authcrized to take acknowledgments 
cr administer oaths, and the record thereof or a duly 
certified copy shall be admitted as prima facie evi- 
dence thereof and of its due execution without requir- 
ing proof of the execution. 

Section 153. ORDER REQUIRING RETURNS— 
CONTEMPT OF COURT.—When any personal repre- 
sentative shall fail or neglect to make the annual re- 
turn and file accounts and vouchers as required by this 
Act, it shall be the duty of the County Judge to issue 
an order directing said personal representative to make 
such return and to file such accounts and vouchers 
within fifteen (15) days from the service upon him of 
such order, or to show cause why he should not be 
compelled to do so. A copy of such order shall be served 
upon the personal representative. If the said personal 
representative shall fail, neglect or refuse without good 
cause shown to file such account and vouchers, and 
make said returns within the time specified by said 
order, it shall be the duty of the County Judge to forth- 
with issue a citation directed to said personal repre- 
sentative to show cause why he should not be adjudged 
in contempt of court for such failure or neglect, and if 
such personal representative shall fail to show just 
cause, the County Judge may forthwith adjudge said 
personal representative to be in contempt of court, and 
said person shall stand committed for contempt until 


he makes the annual return and files his accounts and 
vouchers. 

Section 154. COMPULSORY SETTLEMENT.— 
Although an executor may by the terms of the will 
appointing him be exempted from making settlements 
with returns to the County Judge, and although no 
mismanagement or waste be charged against him, upon 
the application cf any creditor, legatee, distributee, 
devisee, heir or surety, the County Judge shall make 
an order directing the personal representative to file 
such accounts and make such settlements and distribu- 
tion in whole or in part as is deemed necessary for the 
proper administration of said estate. Such order may 
also be made.by the County Judge upon his own mo- 
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Section 155. PRODUCTION OF ASSETS.—Upon 
the petition of any creditor, legatee, distributee, de- 
visee, or heir at law ,or upon his own motion if he deem 
it necessary for the proper administration of said es- 
tate, the County Judge may require any personal rep- 
resentative to produce satisfactory evidence that the 
assets of the estate are in his possession or under 
his control and if necessary or proper may order the 
preduction of such assets for the inspection of such 
creditor, legatee, distributee, devisee, or heir at law, 
or of said judge. 

Section 156. DEVASTAVIT.—When an action 
shall be brought against any personal representative 
suggesting a devastavit, if such personal representative 
can not show that he has fully administered accord- 
ing to law, he and his sureties shall be personally 
charged to the extent of assets not duly administered 
by him. 

Section 157. WHO MAY SUGGEST DEVASTA- 
VIT.—An action suggesting devastavit may be brought 
against the personal representative by any person in- 
terested in the estate. When a personal representative 
resigns, dies cr is removed, an action suggesting devas- 
tavit may also be brought against him or his executors 
or administrators and against his surety or sureties by 
the remaining or successor personal representative. 

Section 158. EXPENSES AND COMPENSA- 
TION.—Personal representatives shall be allowed all 
necessary expenses and attorney’s fees paid in the 
care, management and settlement of the estate. Person- 
al representatives shall be allowed commissions upon 
the amount of the estate, real and personal, accounted 
for by them as compensation for their ordinary services 
as follows: 

For the first $1,000.00 at the rate of six per cent; 
all above that sum and not exceeding $5,000.00 at the 
rate of four per cent; and all above $5,000.90 at the 
rate of two per cent; and in addition to the aforesaid 
commissions personal representatives shall be allowed 
such further compensation as the court may deem just 
and reasonable for any extraordinary services includ- 
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ing sales of real cr personal property, the conduct of 
litigation on behalf of or against the estate, the ad- 
justment and payment of extensive or complicated es- 
tate or inheritance taxes, the carrying on of the de- 
cedent’s business pursuant to an order of court, and 
any other special services as may be necessary for the 
perscnal representative to perform. When provision is 
made by the will of the decedent for compensation to a 
personal representative, the compensation fixed by 
such will shall be in full satisfaction for his services 
in lieu of the compensation hereby provided unless by 
an instrument filed with the County Judge he re- 
nounces all claim to the ecmpensaticn given by the will. 
If the gross value of the principal of the’estate or fund 
accounted for amounts to $109,000.00 or more, each 
personal representative shall be entitled to the full com- 
pensation, hereinabove provided for unless there are 
more than two, in which case the compensation to 
which two would be entitled may be apportioned among 
them according to the services rendered by them, res- 
pectively. 

Co-executors shall be entitled to cnly one commis- 
sion for their services, when the gross value of the 
principal of the estate or fund accounted for amounts to 
less than $100,000.00, unless the will has provided for 
more compensaticn. Said compensation shall be di- 
vided between them in proportion to the services ren- 
dered and if they cannot agree on such division, then 
the County Judge upon hearing the contentions of all 
such co-executors, may enter an order dividing said 
ccmpensaticn in his discretion. 

This provision as to compensation of co-executors 
shall also apply to co-administrators of estates of the 
gross principal value of less than $100,000.00. 

Any attorney who has rendered services to an es- 
tate, or the personal representative, may apply to the 
court by petition for an order making an allowance for 
attorney’s fees, and after notice to persons adverse- 
ly affected, the court shall make such order with re- 
spect thereto as shall be prcper. 

In annual and final returns, the personal repre- 
sentative shall be entitled to credit for such reasonable 
sums as he may have paid for the services of an at- 
torney rendered to the estate and his expenses in con- 
nection therewith. Objections may be made to the al- 
lowance of such items as in other cases, unless the 
same shall have been previously allowed by the County 
Judge. 

If the perscnal representative be a practicing at- 
torney-at-law of this state, and shall have rendered 
legal services in connection with his official duties, he 
shall be allowed such fees therefor as shall be just and 
reasonable. 

Section 159. DELIVERY OF LEGACIES AND 
DISTRIBUTIVE SHARES.—No personal representa- 
tive shall be required to pay or deliver any legacy or 
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distributive share or to surrender possession of any 
land to any heir or devisee until the expiration of ten 
calendar months from the granting of letters. Any pay- 
ment, delivery, or surrender made by the personal rep- 
resentative prior to that time shall be made at his 
risk. 

Section 160. PROCEEDINGS FCR THE PAY- 
MENT OF LEGACIES OR DISTRIBUTIVE INTER- 
EST.—Before any personal representative shall be com- 
pelled to pay, befcre final settlement of his accounts, 
any legacy in money or deliver any specific personal 
property bequeathed to any person (unless such per- 
sonal property be of the exempt personal property) 
which may have come to the hands of the personal 
representative, or pay all or any part of any distrib- 
utive share in the personal estate of said decedent, or 
surrender any land to any heir or devisee, the heir, de- 
visee, legatee or distributee shall file in the office of 
the County Judge a petition setting forth the facts 
which entitle him to the relief prayed and that the 
property will nct be required for the payment of debts, 
family allowance, estate and inheritance taxes, claims, 
charges and expenses of administration, or to provide 
funds for contribution or to enforce equalization in case 
of advancements, and citation shall be served upon or 
nctice given to the personal representative. Upon the 
return day, or upon such other day as may be fixed 
by the County Judge, he shall make appropriate order 
as the County Judge shall deem proper under the cir- 
cumstances. In the order directing the surrender of real 
estate or the delivery of any specific personal property 
the order directing such surrender or delivery shall de- 
scribe the property to be surrendered or delivered and 
such order, unless and until revoked or unless reversed 
on appeal, shall be conclusive in favor of bona fide pur- 
chasers for value from such heir, devisee, legatee or 
distributee as against the personal representative and 
all other persons claiming by, through, under or against 
the decedent or his estate. If the administration of the 
estate, except the distribution thereof, has not been 
completed prior to the entry of any order of distribu- 
tion, the County Judge in his discretion may require 
the person entitled to such distribution to give a bond 
with adequate sureties, to be approved by the County 
Judge, conditioned to make due contribution for the 
payment of legacies, debts or demands and all costs 
which may be awarded if any such debt or demand be 
duly presented within the time limited by law and fam- 
ily allowance, estate and inheritance taxes, claims, 
charges, expenses of administration, and equalization 
in case of advancements. 

Section 161. DISTRIBUTION.—After the time 
for filing claims against the estate has expired and all 
debts, claims, estate and inheritance taxes, family al- 
lcwance, charges and expenses of administration have 
been paid or provision made for the payment thereof, 
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and before the final settlement of the accounts of the 
personal representative, he may apply by petition for 
an order authorizing him to surrender the possession 
of any designated or described real estate to the heir 
or devisee or to deliver any specific property or make 
any distribution of the assets of the estate and an 
order entered upon such petition shall have the same 
effect as though entered upon the petition of the heir 
or devisee as hereinbefore provided. Upon the approval 
of the final accounts of the personal representative he 
shall surrender the possession of all real estate to the 
heir or devisee entitled thereto and pay over and dis- 
tribute all personal property to those entitled thereto 
and an order of final discharge of the personal repre- 
sentative shall be evidence of such surrender or dis- 
tribution, and, unless revoked or unless reversed on 
appeal, shall be conclusive as to the rights of all heirs, 
devisees, legatees and distributees. 

Section 162. ORDER IN WHICH ASSETS AP- 
PROPRIATED.—If a testator shall make provision by 
his will, or designate the funds or property to be used, 
for the payment of debts, estate and inheritance taxes, 
family allowance, charges and expenses of administra- 
tion, and legacies, the same shall be paid out of the 
funds, or from the property or proceeds thereof, as pro- 
vided or designated by the will so far as sufficient. 
If no provision be made nor any fund be designated, or 
if insufficient, the property of the estate shall be used 
for such purposes and to raise the shares of preter- 
mitted spouse and children, in the following order. 

(1) Property not disposed of by the will. 

(2) Property devised or bequeathed to the residu- 

ary legatee or legatees. 

(3) Property not specifically bequeathed or de- 

vised. 

(4) Property specifically bequeathed or devised. 

No priority shall exist as between real and personal 
property. 

Section 1683. ABATEMENT AND CONTRIBU- 
TION.—Whenever the assets of a testate estate shall 
be insufficient for the full payment of debts, estate and 
inheritance taxes, family allowance, charges and ex- 
penses of administration, devises and legacies; and 
the will shall direct or disclose an intention as to the 
order of abatement, effect shall be given to such direc- 
tions or intentions. Unless such directions are given or 
such intention appear, residuary legacies and devises 
shall first abate, general legacies and devises shall next 
abate, and specific and demonstrative legacies and de- 
vises shall abate last. Demonstrative legacies shall be 
classed as general legacies, upon the failure or insuf- 
ficiency of fund or property out of which payment 
should be made, to the extent of such insufficiency. 
Legacies cr devises to the decedent’s widow given 
in satisfaction of or in lieu of her dower or statutory 
rights in the estate shall not abate until other legacies 


and devises of the same class are exhausted. Legacies 
and devises given for a valuable consideration shall 
abate with other legacies of the same class only to 
extent of the excess therecf over the amount of value 
of the consideration until all others of the same class 
are exhausted. Except as herein provided, legacies and 
devises shall abate equally and ratably and without 
preference or priority as between real and personal 
property. When property, real or personal, which has 
been specifically devised or bequeathed or charged with 
a legacy, shall be scld or taken by the personal repre- 
sentative, other legatees or devisees shall contribute ac- 
cording to their respective interests to the legatee or 
devisee whose legacy or devise has been sold or taken, 
and the County Judge shall, before distribution, deter- 
mine the amounts of the respective contributicns, and 
the same shall be paid or withheld before distribution is 
made. 

Section 164. ADVANCEMENTS.—When any 
person shall have received any advancement from an 
intestate, in his lifetime, and any of the next of kin 
shall, by petition, allege such advancement had been 
made, the same shall be determined by the County 
Judge upon hearing after citation or notice to the per- 
sonal representative and other persons interested and, 
unless the person to whom such advancement was 
made, or those claiming through him shall renounce 
his or their interest in the estate, such advancement 
as of the value at the time made, without interest, shall 
be taken into account in determining the distribution of 
the estate and charged against the person to whom 
such advancement was made cr those claiming through 
him. No personal representative shall be held respon- 
sible for having made distribution before such a pe- 
tition has been filed and citation served upon or no- 
tice given to him. The statute of limitations shall not 
apply to advancements. 

Section 165. EXEMPT ESTATES.—If at any 
time during the course of administration it shall be 
made to appear to the County Judge by petition, and in 
the event the allegations of said petition shall be de- 
nied, then by trial of the issues made, that the estate 
does not consist of more than the homestead and ex- 
empt personal property of the decedent, the County 
Judge may thereupon direct and order the distribution 
of said estate among the persons entitled to receive the 
same and upon said distribution may thereupon enter 
his order relieving, releasing and discharging the per- 
sonal representative. 

Section 166. RESIGNATION OF PERSONAL 
REPRESENT'ATIVE.—Any personal representative 
may, upon petition to and with the approval of the 
County Judge of the county where letters were granted, 
resign and be relieved of his office, provided notice 
shall be given to all interested persons of the filing of 
said petition, and provided, further, that before mak- 
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ing an order relieving the personal representative from 
the duties and cbligations as such, the County Judge 
shall require him to make and file a true and correct 
account of his administration and pay over and deliver 
to his successor or to his co-executor or co-administra- 
tor or both as the case may be any and all of the prop- 
erty of the deceased and all books of account, bonds, 
notes or other securities, documents, papers or other 
property of cr concerning the estate, together with all 
the sums of money due the estate by him, and the Coun- 
ty Judge, before making such order, shall be satisfied 
that the interest of the estate will not be placed in 
jeopardy by such action; provided, always, that the 
acceptance of such resignation shall not be construed to 
excnerate any personal representative or his sureties 
from any liabilities previously incurred. 

Section 167. APPOINTMENT OF SUCCESSOR 
UPON RESIGN ATION.—When there is no co-executor 
or co-administrator, a successor must be appointed and 
duly qualified before a personal representative shall be 
relieved of his duties and obligations as provided in the 
preceding section. 

Section 168. CAUSES OF REMOVAL OF PER- 
SONAL REPRESENTATIVES.—Any personal repre- 
sentative may be removed and his letters revoked for 
any of the fcllowing causes, and such removal shal! be 
in addition to, and not in lieu of, any other penalties 
prescribed by law: 

(a) Insanity. 

(b) Habitual drunkenness or continued sickness, 
rendering him incapable of the discharge of his duties. 

(c) Failure to comply with any order of the Coun- 
ty Judge unless such order has been superseded on ap- 
peal. 

(d) Failure to return schedules of property sold 
or accounts of sales of property, real cr personal, or to 
produce and exhibit the assets of the estate, when so 
required. 


(e) The wasting or embezzlement or other mal- 
administration of the estate. . 

(f) Failure to give bond or security for any pur- 
pose, when so required by the County Judge in accord- 
ance with the requirements of law. , 

(g) Conviction of a felony. 

(h) Failure of the resident personal representa- 
tive removing from the state of Florida to designate a 
resident agent or representative with his residence and 
post office address. 

(i) The appointment of a receiver cr liquidator 
for any corporate executor or administrator. 

Section 169. JURISDICTION IN REMOVAL 
PROCEEDINGS.—Petitions for removal must be made 
to the court from which the letters were issued. 

Section 170. PROCEEDINGS FOR REMOVAL. 
—Proceedings for removal may be instituted by the 
County Judge of his own motion or by any creditor, 
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legatee, devisee, heir, distributee or by any co-execu- 
tor or co-administrator or by any surety upon the bond 
of the personal representative. Such notice shall be 
given to the personal representative as the County 
Judge may direct. 

Section 171. ADMINISTRATION FOLLOWING RE- 
MOVAL.—When a personal representative is removed 
for any cause, and there is a remaining executor or ad- 
ministrator, no other executor or administrator shall 
be appointed; but such remaining executor or adminis- 
trator shall complete the administration of the estate. 
If the executor or administrator so removed be a sole 
executor or administrator, the County Judge shall ap- 
point an administrator cum testamento annexo, de bonis 
non, or an administrator de bonis non, as the case may 
require, in which event a bond shall be required as in 
the case of an original administration, the condition of 
the bond being modified to suit the nature of the 
case. 

Section 172. ACCOUNTING UPON REMOVAL. 
—A removed personal representative shall file a true, 
perfect and final account of his administration in the 
court of the County Judge within twenty days after his 
removal. 

Section 173. SURRENDER OF ASSETS UPON 
REMOVAL.—The remaining executor or administra- 
tor with the will annexed of the property not admin- 
istered or the administrator of the property not ad- 
ministered, shall demand of the removed exécutor or 
administrator, his heirs, personal representatives or 
sureties, all of the property of the deceased and all 
books of account, bonds, notes or other securities, 
documents, papers or other property of or concerning 
the estate, together with all the sums of money due the 
estate by him. The removed personal representative, 
his heirs, personal representatives or sureties, shall 
turn over to his successor all said property, upon qual- 
ification of his successor and upon demand made as 
aforesaid. 

Section 174. PROCEEDINGS FOR COMMIT- 
MENT.—If a removed executor or administrator shall 
fail or refuse to file a true, perfect and final account 
of his administration as required, or shall fail to turn 
over to his successor all the goods, property and effects 
of the deceased, and all books of acccunts, bonds, notes 
or other securities or documents and papers that are 
in his control and which concern the estate, upon de- 
mand, or shall fail to pay over to such new adminis- 
trator, or remaining executor cr administrator, all the 
sums of money due the estate by him, it shall be the 
duty of the County Judge in either event to issue an 
order addressed to such personal representative direct- 
ing a compliance with the laws in the respects men- 
tioned, or either of them, as the case may be, within 
ten days after service of a copy of the order; and in 
case of a failure or neglect of the removed personal 
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representative to comply with this order within the 
time required, it shall be within the discretion and pow- 
er of the judge, and it shall be his duty when such de- 
fault is not attributable to a cause which is justifiable, 
to commit such removed personal representative until 
he complies fully with the requirements of the law in 
the respects indicated. If sufficient cause is shown for 
the default, the judge shall then indicate a reason- 
able time in which a compliance with the law shall be 
required; and upon failure to comply with this or 
any subsequent like order, the judge may commit the 
party in default until he does comply. 

Section 175. COMMITMENT PROCEEDINGS 
INSTITUTED BY WHOM.—Proceedings for the com. 
mitment of such defaulting personal representative 
may be instituted by the County Judge, sua sponte, or 
by any creditor, legatee, devisee, heir or distributee, 
or by the sureties or either of them, or in case of a 
sole personal representative, such proceedings may be 
instituted by his successor in office as well as the par- 
ties above named, and in cases where there is more 
than one personal representative such proceedings may 
be instituted by the one remaining in office, or if 
there be more than one remaining in office, then by 
any or all remaining. 

Section 176. ORDER ON PROCEEDINGS FOR 
‘COMMITMENT.—If proceedings for commitment be 
instituted by the County Judge sua sponte, the order 
so entered addressed to such personal representative di- 
recting compliance with the law, shall be sufficient of 
itself. If proceedings be instituted by a person or per 
sons other than the County Judge, it shall be by 
written petition filed with the County Judge stating 
the facts upon which the proceeding is based, and shall 
be sworn to by the person or persons so proceeding. 
Upon the filing of such petition under oath, the County 
Judge shall, if he deems the facts stated sufficient, 
issue his said order and proceed in accordance with the 
provisions of this Act. 

Section 177. PROCEEDINGS ON BOND OF RE- 
MOVED PERSONAL REPRESENTATIVE.—In all 
cases where a personal representative is removed, and 
he is in default for thirty days either in the delivery of 
any portion of the estate, or in the payment of the 
balances due to the new personal representative, or the 
remaining personal representative, the bond of such 
removed personal representative shall be put in suit. 
In all cases where there is no bond, the new personal 
representative, cr the remaining personal representa- 
tive, shall institute an action for the recovery of the 
money due, or the value of the property retained, or 
both, as the case may be. In either of the cases stated, 
an attachment may issue against the property of the 
removed personal representative upon the affidavit of 
the new or remaining personal representative, his 
agent or attorney, that the removed personal repre- 


sentative is in default for thirty days in delivering any 
portion of the estate, specifying what portion and its 
value, cr in the payment of the balance due, specify- 
ing the amount. When this attachment is issued, bond 
shall be given as in other cases of attachment. 

Section 178. SURVIVAL OF ACTION UPON 
RESIGNATION OR REMOVAL.—AIll cases pending 
before any court in favor of or against two or more 
personal representatives, if one or more is removed, or 
resigns, or dies shall survive to or against the remain- 
ing personal representative, if any, and if there be 
none, then the same shall survive to or against the 
successor or successors of such personal representa- 
tives, but no remaining cr successor personal represen- 
tative shall be liable for any default on the part of any 
predecessor ncr for any amount beyond the value of 
the property or assets coming into the hands of the re- 
maining or successor personal representative. 

Section 179. FINAL SETTLEMENT AND DIS- 
CHARGE.—When a personal representative has com- 
pleted the administration and nothing remains to be 
done except to make distribution, he shall file his final 
report and make application for discharge. After filing 
a report of his accounts as aforesaid and his applica- 
tion for discharge, the personal representative shall 
then publish a notice once a week for four consecutive 
weeks, four publications being sufficient, notifying all 
persons of the filing of his report and of his application 
fer discharge. After filing the proof of publication, 
if no objections are filed and if it appears to the 
County Judge that said applicant has faithfully admin- 
istered the estate, he shall be entitled to an order ap- 
proving his accounts and shall be directed to make dis- 
tribution. If objections be filed, trial shall be had as 
provided in this Act for the trial of objections to an- 
nual returns. Said personal representative is authorized 
to retain from the funds in his hands before making 
distribution a sufficient amcunt to pay the expenses ac- 
crued since the filing of his final report and his appli- 
cation for discharge. 

Section 180. EFFECT OF DISCHARGE.—Upon 
the filing of evidence satisfactory to the County Judge 
that distribution has been made as ordered, the Coun- 
ty Judge shall enter an order of discharge. Such dis- 
charge so obtained shall operate as a release from the 
duties of personal representative of the estate and shall 
operate as a bar to any suit against said personal rep- 
resentative and his surety or sureties unless such suit 
be commenced within one year from the date of the 
discharge. 

Section 181. SUIT’ UPON BONDS.—AIll bonds 
given by personal representatives or curators, upon the 
breach thereof, may be put in suit and prosecuted from 
time to time by the party damaged, in the name of the 
Governor of the state for the use of the party damaged, 
until the whole penalty of said bond be recovered. The 
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County Judge shall deliver to any person on request 
and payment of his legal fees for the same, a true copy 
of any bond given by any personal representative or 
curator, and such ccpy certified by said judge, with 
the seal of the court annexed, shall be prima facie proof 
of the bond. 

Section 182. DETERMINATION OF BENEFICI- 
ARIES.—Whenever property shall pass by the laws 
cf descent and distribution, or under a will to a per- 
son or persons not named in such will, and the per- 
scnal representative shall be in doubt as to who is en- 
titled thereto, or any part thereof, or as to shares and 
amounts which any person is entitled to receive, the 
personal representative may file with the County 
Judge of the court out of which his letters were is- 
sued, his sworn petition setting forth the names, resi- 
dences and pest office addresses, so far as known or 
ascertainable by diligent search and inquiry, of all per- 
sons in interest, except creditors of the decedent or 
the estate, and the nature and character of their re- 
spective interests and claims so far as known, and 
shall designate those who are believed by him to be 
minors or non compos mentis and whether those so 
designated are under legal guardianship in this state. 
If the personal representative shall believe that there 
are cr may be persons who have claims against or in- 
terests in such estate as next of kin, distributees, lega- 
tees or beneficiaries whose names are not known to him 
the petition shall so state. Upon the filing of such pe- 
tition the County Judge shall appoint a guardian or 
guardians ad litem if necessary and shall issue a cita- 
tion to all claimants and persons in interest whose 
names are set forth in said petition. If said petition 
shall set forth that there are or may be persons whose 
names are not known who have claims against or in- 
terests in such estate, citation shall be published di- 
rected to all persons claiming any beneficial interest 
in the estate of such decedent. Such publication of 
citation may also include.all persons whose names are 
known and set forth in said petition but who cannot 
be personally served. After a hearing upon such pe- 
tition and defenses thereto and upon such testimony 
and evidence that may be preduced before the court, 
theCounty Judge shall make and enter an order find- 
ing and adjudging who are entitled to such property 
and the shares and amounts which they, respectively, 
are entitled to receive. Any personal representative 
who shall make distribution or take any other action 
pursuant to such an order shall be fully protected 
thereby. Whenever it shall be necessary to determine 
who are or were the heirs, legatees or devisees of a de- 
ceased person, on the petition of any interested party, 
on like proceedings, the County Judge may make a de- 
termination thereof, irrespective of whether the estate 
of such deceased person be administered, or if admin- 
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istered whether the administration of the estate be 
closed or the personal representative discharged. 

Section 183. SUBSEQUENT ADMINISTRATION. 
—tThe final settlement of an estate and the discharge 
of the personal representative shall not prevent a re- 
vocation of the order of discharge or the subsequent 
issuance of letters testamentary or of administration if 
other property cf the estate is discovered or if it be- 
comes necessary or proper for any cause that further 
administration of the estate be had. 

Section 184. SUSPENSION OF STATUTES OF 
LIMITATIONS IN FAVOR OF PERSONAL REPRE- 
SENTATIVE.—TIf a person entitled to bring an action 
die before the expiration of the time limited for the 
commencement thereof and the cause of action sur- 
vive, the action may be commenced by his personal rep- 
resentative after such expiration and within twelve 
months from the granting of letters. 

Section 185. SUSPENSION OF STATUTES OF 
LIMITATIONS IN FAVOR OF CLAIMANTS.—If a 
person against whom a cause of action exists die be- 
fore the expiration of the time limited for commence- 
ment thereof and the cause of action survive, claim 
shall be filed thereon and like proceedings had as in 
the case of other claims against the estate. 

Section 186. LIMITATION AGAINST UNAD- 
MINISTERED ESTATES. — After three years from 
the death of any person, his estate shall not be liable 
for any obligation or upon any cause of action unless 
letters testamentary or of administration shall have 
been taken out within said three years; provided, how- 
ever, that the lien of any duly recorded mortgage and 
the lien of any person in possession of any personal 
property and the right to foreclose and enforce such 
mortgage or lien shall not be impaired or affected by 
the limitation imposed hereby, but the same shall bar 
the right to enforce any personal liability against the 
estate of the decedent. 

Section 187. ACTIONS BY AND AGAINST 
FOREIGN PERSONAL REPRESENTATIVES.—Per- 
sonal representatives who shail produce probate of wills 
or letters of administration duly obtained in any of the 
States or Territories in the United States, and prop- 
erly authenticated under the Act of Congress of the 
26th cf May, A. D. 1799, shall be authorized to maintain 
actions in the several courts in this State under the 
same rules and regulations as other plaintiffs. 

Personal representatives appointed in any state or 
country may be sued in this state with reference to 
property in this state and may defend any such action. 

Section 188. ANCILLARY ADMINISTRATION. 
—Upon the death of a non-resident of this state, leav- 
ing assets in this state, or credits due him from resi- 
dents of this state, or liens upon property in this state, 
the domiciliary personal representative of such dece- 
dent may upon application have ancillary letters is- 


{ 
{ 
H 
| 
i 
} 
7 
i 
| 
} 
| 
] 
| 
| 
| 
] 
| 
oF 
| 
} 
| 
a 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 543 


sued to him, if qualified to act. Otherwise the prefer- 
ence of appointment prescribed in this Act shall be 
applicable. If ancillary letters be applied for by other 
than the domiciliary personal representative, citation 
shall be served upon the domiciliary personal repre- 
sentative. 

To entitle such applicant to ancillary letters, there 
shall be filed with the petition a duly certified copy of 
so much of the domiciliary proceedings as will show: 
Either (1) the will, petiticn for probate, order admit- 
ting the will to probate, and letters testamentary, if 
there be such; or (2) the petition for letters of admin- 
istration and letters of administration. 

The ancillary personal representative shall give 
like bond as personal representatives generally and all 
proceedings for appointment and in the administration 
of the estate shall be, as nearly as may be, similar to 
those in original administrations. 

After the payment of all expenses of administra- 
tion and claims against the estate, in accordance with 
this Act, the County Judge may upon petition, order 
the remaining personal property in the hands of the 
ancillary personal representative to be transferred to 
the domiciliary personal representative. 

Ancillary personal representatives shall have the 
same rights, powers and authority as other personal 
representatives in Flcrida with reference to the man- 
agement and settlement of the estate and in addition 
are authorized to sell, lease or mortgage local property 
in the manner provided in this Act to raise funds for 
the payment of debts, claims and legacies in the do- 
miciliary jurisdiction. 

Section 189. APPLICATION FOR ADMINIS- 
TRATION UPON ESTATES OF PERSONS BE- 
LIEVED TO BE DEAD. — Letters of administration 
on the estate of any person believe? to be dead, on ac- 
count of absence for seven years or more from the 
place of his last domicile, may be applied for; and it 
shall be the duty of the County Judge of the county 
in which the estate of such person could be adminis- 
tered were the supposed decedent known to be dead, 
and if said judge is satisfied that the applicant would 
be entitled thereto were such supposed decedent known 
to be dead, to order a notice to be published as pro- 
vided in this Act, giving notice therein that on the day 
of said application said County Judge will hear evi- 
dence concerning the alleged absence of the supposed 
decedent and the circumstances and duration thereof. 

Section 190. EVIDENCE OF PRESUMPTION.— 
At the hearing, the County Judge shall take such evi- 
dence as shall be offered, for the purpose of ascertain- 
ing whether the presumption of death is established, 
and no person shall be disqualified to testify by reason 
of his or her relationship as husband or wife to the 
supposed decedent, or of his or her interest in the es- 
tate of the person believed to be dead. 


Section 191. ORDER OF PRESUMPTION. — If 
satisfied upon the hearing, that the legal presumption 
of death is established, the County Judge shall so or- 
der, and shall fcrthwith cause notice thereof to be pub- 
lished as provided in this Act, and also once a week for 
four consecutive weeks in a newspaper published at 
or nearest the place where last heard from. The said 
notice shall require the supposed decedent, if alive, or 
any person for him, to produce within three months 
from the date cf its first insertion satisfactory evi- 
dence of his continuance in life. 

Section 192. LETTERS OF ADMINISTRATION: 
FORCE AND EFFECT.—If, within the said period of 
three months, evidence satisfactory to the County 
Judge of the continuance in life of the said decedent 
shall not be produced, it shall be the duty of the Coun- 
ty Judge tc issue letters to the party entitled thereto; 
and the said letters, until revoked, and all acts done in 
pursuance thereof and in reliance thereupon, shall be 
as valid as if the supposed decedent were dead. 

Section 198. REVOCATION OF LETTERS ON 
PROOF THAT SUPPOSED DECEDENT IS ALIVE.— 
The County Judge, upon applicaticn of the supposed 
decedent, shall revoke the said letters at any time, on 
due and satisfactory proof that the supposed decedent 
is in fact alive; after which revccation all the powers 
of the administrator shall cease, but all receipts or 
disbursements of assets and other acts previously done 
by the administrator shall remain valid; and the ad- 
ministrator shall settle an account of his administra- 
tion down to the time of such revocation, and shall 
transfer all assets, remaining in his hands, to the per- 
son as whose administrator he had acted, cr to his duly 
authorized agent or attorney; provided, nothing here- 
in contained shall validate the title of any person to 
any money or property received as widcw, next of kin, 
cr heir of such supposed decedent, but the same may 
be recovered from such person, in all cases in which 
said recovery would be had, if no such administration 
had been had. 

Section 194. SUBSTITUTION OF SUPPOSED 
DECEDENT IN ACTIONS.—After revocation of the 
letters cf administration, the person erroneously sup- 
posed to be dead may, on suggestion filed of record of 
the proper fact, be substituted as plaintiff in all ac- 
tions brought by the administrator, whether prose- 
cuted to judgment or otherwise. He may, in all ac- 
tions previously brought against his administrator, be 
substituted as defendant, on proper suggestion filed 
by himself, or by the plaintiff therein, but shall not 
be compelled to go to trial in less than three months 
from the time of such suggestion filed. Judgments at 
law and decrees in equity against the administrator, 
before revccation as aforesaid of the letters, may be 
opened, on applicaticn by the supposed decedent made 
within three months from the said revocation, and 
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supported by affiidavit, denying specifically, on the 
knowledge of the affiant, the cause of action, or 
specifically alleging the existence of facts which would 
be a valid defense; but, if within the said three months, 
such application shall nct be made, or being made, the 
facts exhibited shall be adjudged an insufficient de- 
fense, the judgment or decree shall be conclusive to 
all intents, saving the defendant’s right to have it re- 
viewed, as in other cases, by appropriate appellate pro- 
ceedings. After the substitution of the supposed de- 
cedent as defendant in any proceeding in which any 
judgment or decree may be procured as aforesaid, the 
said judgment or decree shall become a lien with like 
effect as other judgments. 

Section 195. PROBATE OF WILL OF PERSON 
BELIEVED TO BE DEAD.—After letters of admin- 
istration shall have been granted upon the estate of a 
person believed to be dead, the person having the cus- 
tody of any will which may have been left by such per- 
son may produce said will in the County Judge’s court 
of the county in which the proceedings to establish the 
presumptive death of the supposed decedent have been 
held, and proceedings may be had as in the case of 
other wills. 

Section 196. NOTICE TO ADMINISTRATOR 
AND OTHER PERSONS.—Upon the filing of such pe- 
tition the County Judge shall issue a citation to the 
person to whom letters of administration have been is- 
sued, as aforesaid, and to the surviving spouse and 
next of kin of the decedent, entitled under the intestate 
laws to his estate, to appear and show cause why the 
said alleged will shall not be admitted to probate. 

Section 197. LETTERS TO EXECUTOR OF 
WILL OF SUPPOSED DECEDENT.—Upon the hear- 
ing, if it shall appear that the proposed will was in 
fact the last will and testament of the supposed dece- 
dent, the said will shall be admitted to probate and 
said will shall be annexed to the letters of administra- 
tion theretofore issued; and thereafter the administra- 
tor shall execute the said will according to its terms; 
provided, that nothing herein shall prevent the County 
Judge from revoking the said letters, and in case of 


such revocaticn the powers of the personal representa-: 


tive and the rights of the legatees and devisees under 
said will shall cease, and all receipts and disburse- 
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ments of assets, and other acts, previously done by 
them, shall remain as valid as if the said letters were 
unrevoked; and provided, further, that legatees and 
devisees may be called upon, at any time, by the sup- 
posed decedent to account for any property which they 
may have received, in the same manner as is provided 
in this Act, and the administrator may be called upon 
to render an accounting as to all assets which have 
come into his custody or control; and provided, further, 
that if upon probate of the last will and testament of 
the decedent, it appears that an executor is named in 
the will, the letters of administration shall be revoked, 
and letters testamentary shall be issued to the execu- 
tor named in said last will and testament. 


ARTICLE VI. 
Repeals 


Section 198. LAWS AND PARTS OF LAWS 
REPEALED.—Section 2603; Section 2675; and para- 
graphs 1 and 2 of Section 2928; Section 3344; Section 
3404; Section 3409; Section 3592 to Section 3615, both 
inclusive; Section 3618 to Section 3670, both inclusive; 
Section 3672 to Secticn 3677, both inclusive; Section 
3679 to Section 3692, both inclusive; Section 3695 to 
Section 3786, both inclusive, of the Revised General 
Statutes of Florida and Chapter 9284, Laws of Flor- 
ida, Acts of 1923; Chapter 10119, Laws of Florida, 
Acts of 1925; Chapter 11994, Laws of Florida, Acts of 
1927; Chapter 14639, Laws of Florida, Acts of 1931 
and Chapter 14645, Laws of Florida, Acts of 1931, are 
hereby repealed, as of the effective date of this Act, 
except as to estates of decedents dying prior thereto. 
All other laws and parts of laws in conflict with this 
Act, or any part thereof, are hereby repealed. 

Debtors, residing in Florida or whose property in 
Florida is subject to a lien or mortgage held by a non- 
resident decedent, are authorized to make payment to 
foreign personal representatives, and a proper satisfac- 
tion, executed as required by law for record, if there 
be attached thereto a duly certified copy of the letters 
or other evidence of authority of such foreign personal 


representative, may be recorded in the appropriate pub- 
lic records of this state. 


ERRATUM—PAGE 544 


EDITOR’S NOTE: The second paragraph of Sec- 
tion 198 should appear as the third paragraph of Sec- 
tion 187. This was misplaced in page make-up. 
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Bond of removed, proceedings on, 177 

County Judge may require, 102 

Informality of bond, 103 

Insufficiency of bond, 100 

Liability of sureties, 101 

Release of surety, 104 

Substitution of sureties, 104 

Suit upon bonds, 177, 181 

Surety company may sign, 98 

Surety to, how relieved, 104 
BORROWING MONEY AND MORTGAGING, 1438 
BURDEN OF PROOF, 68 
CARRYING ON BUSINESS OF DECEDENT, 112 
CAVEAT, 66 
CERTIFIED COPIES, 44, 152, 181 
CHANCERY COURT MAY CONSTRUE WILLS, 78 
CHANCERY MAY IMPRESS A TRUST, 70 
CHANGE OF STATUTE, EFFECT OF, 8 (d) 
CHARITABLE BEQUESTS, 20 
CHILDREN BORN AFTER WILL EXECUTED, 12 
CIRCUIT JUDGE, SUBSTITUTION OF, 42 
CITATION, 46 
CLAIMS, 

Amendment of, 121 

Compromise and settlement, 125 

How presented, 120 

Order of payment, 124 

Proceedings, for, 120 

Time of payment, 122 

Unmatured claims, 122 (b) 
CODICIL, 

Execution of, 8 (g), 18 

Revocation of, 17 
COMMISSION TO PROVE WILL, 62 
COMMISSIONERS TO ASSIGN DOWER, 117 
COMMISSIONS OR COMPENSATION, 94, 158 
COMMITMENT, PROCEEDINGS FOR, 174 

Order on, 176 

To be filed by whom, 175 
COMMON CALAMITY, 27 
COMPENSATION OF ATTORNEYS, 158 
COMPENSATION OF PERSONAL REPRESENTA- 

TIVES, 158 


COMPROMISE AND SETTLEMENT OF CLAIMS, 125 


COMPULSORY SETTLEMENT, 154 
CONSTITUTIONALITY, 4 

CONSTRUCTION OF WILLS, 77, 78 
CONTEMPT OF COURT, 153 

CONTENTS OF PETITION FOR LETTERS, 60-79 
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CONTEST, BURDEN OF PROOF, 68 
CONTINUANCE OF BUSINESS, 112 
CONTRACTS, CONVEYANCES PURSUANT TO, 136 
CONTRIBUTION AND ABATEMENT, 163 
CONVEYANCES PURSUANT TO CONTRACTS, 136 
COPIES OF PLEADINGS, 45 
CO-REPRESENTATIVE, 86 
Compensation, 158 
Surrender of assets, 173 
CORPORATIONS AS LEGATEES, 20 
COSTS, 44, 51 
COUNTY JUDGE 
Court always open, 39 
Disqualification, 41 
Disqualified to act as executor or administrator, 
42 
Jurisdiction, 38 
May require additional security, 102 
Power to enforce judgments, 40 
Records of, 44 
Substitution of Circuit Judge, 42 
COURT ALWAYS OPEN, 39 
CREDITOR MAY SUE, 89 
CURATOR, 58, 84, 112 
DEFENSE, 45, 46 (i) 
DEFINITIONS, 3 
DELIVERY OF LEGACIES AND SHARES, 159 
DEPOSITIONS, 50 
DESCENT AND DISTRIBUTION, 24 
DESCENT OF HOMESTEAD, 28, 35 
DESIGNATION OF RESIDENCE, 48 
DE SON TORT, 89 
DETERMINATION OF BENEFICIARIES, 182 
DEVASTAVIT, 156, 157 
DISCHARGE, 179 
Effect of discharge, 180 
DISCOVERY OF LATER WILL, 69, 70 
DISQUALIFICATION, 41 
DISTRIBUTION, 24, 159, 160, 161 
DOWER, 35, 36, 37 
Articles in addition to dower, 37 
Assignment of dower, 35, 118, 115 


117 
Dower in personalty, 35 
Duty to assign, 113 
Election between dower and provisions in will, 35 
Final judgment, 118 
Legacy in lieu of, 163 
Abatement of such legacy, 163 
Method of assignment of dower, 114, 115, 116 
Method of election, 36 
Petition for assignment, 113-115 
EFFECT OF APPOINTMENT OF DEBTOR OR 
CREDITOR, 87 
EFFECT OF DISCHARGE, 180 


Commissioners, how appointed to assign dower, 
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EFFECT OF PROBATE, 63, 74 
ELECTION TO TAKE DOWER, 35, 36 
EQUITY COURT MAY CONSTRUE WILLS, 78 
EQUITY COURT MAY IMPRESS A TRUST, 70 
ESCHEAT, 34 
ESTABLISHMENT OF LOST OR DESTROYED 
WILLS, 64 
ESTATES OF ABSENTEES, 189-197 
EVIDENCE, 110 
EXECUTION OF WILLS, 8 
EXECUTIONS AND LEVIES PROHIBITED, 123 
EXECUTIONS, POWER TO ISSUE, 49 
EXECUTORS AND ADMINISTRATORS, 
Accounting, 82, 147, 172 
Actions by, 106 
Ad litem, 91, 94 
Compensation of, 94 
Judgments in favor of, 92 
Judgments against, 93 
Administration after removal, 171 
Ancillary administration, 188 
Annual settlements, 147 
Appointment of administrator, 60, 79, 80 
Appraisers, 108 
Attorney’s fees, 158 
Attorneys may be, 158 
Bonds of, 97, 99 
Borrowing money, 143 
Carrying on business of deceased, 112 
Co-executor or administrator may complete ad- 
ministration, 171 
Commitment, 174, 175 
Compensation, 94, 158 
Compulsory settlement, 154 
Costs and fees, 51 
County Judge cannot act, 42 
Creditor or debtor, 87 
Delivery of legacies and shares, 159 
De son tort, 89 
Devastavit, 156 
Disqualification, 81, 168 
Distribution, 161 
Executor of executor, 88 
Executor required to give bond, when, 99 
Expenses, 158 
Felon, 81, 168 
Final settlement and discharge, 179, 180 
Insufficiency of bond, 100 
Joint executors and administrators, 86 
Letters, 60, 79, 80 
Limitation of actions, 120, 184, 185, 186 
Married women, 84 
May purchase at sale, when, 135 
Merger, 85 
Minor appointed, when, 82 
Non-resident, 83 
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Notice of sale, 130 EXPENSES OF EXECUTORS AND ADMINISTRA- 
Oath of, 95 TORS, 158 
Order requiring returns, 153 Order of payment, 124, 162 
Persons believed to be dead, 189 EXTENSION OF LIENS AND MORTGAGES, 143, 144 
Possession taken by, 105, 106 FAMILY ALLOWANCE, 124 
Power to execute instruments, 144 FELON, 81, 168 
Preference in appointment, 80 FIDUCIARIES, MERGER, 85 
Proceedings after removal, 171 FINAL JUDGMENT OF DOWER, 118 
Proceedings for removal, 170 FINAL SETTLEMENT AND DISCHARGE, 179 
Proceedings on bond, 177 Commitment for failure to make accounting, 174 
Production of assets, 155 Proceedings to be filed, by whom, 175 
Qualification of executor, 81-88 FOREIGN REPRESENTATIVES, ACTIONS BY AND 
Quieting title, 106 AGAINST, 187 
Removal of, 168, 169, 170 FOREIGN WILLS, 71, 72 
Administration thereafter, 171 FRAUD, 9, 10 
Resignation of, 166 GENERAL LEGACIES BEAR INTEREST, 23 
Relieved on application, when, 166 GUARDIANS AD LITEM, 90 
Returns, 147, 179, 180 HEIRS MAY QUIET TITLE, 106 
Rules for granting letters, &9 HOMESTEAD, 6, 28, 35, 105, 124, 160, 165 
Sales by ILLEGITIMATES, 30 
Additional bond on sale, 132, 133 IMPLIED REVOCATION, 13 
Authorization of sale, 127 INCOME FROM LEGACIES, 23 
Hearing on application for, 131 INFORMALITY OF BOND, 103 
Lease, 142 INHERITANCE, 
Notice of sale, 130 Rules of, 24, 25, 26, 33 
Order of sale, 132 INSUFFICIENCY OF BOND, 100 
Personal representative may purchase, 135 INTEREST, WHEN TO BE PAID, 28, 122 (c) 
Sale of contract to purchase, 137 INVENTORY, 107, 141 
Sale of perishable property, 130 INVENTORIES AS EVIDENCE, 110 
Sale of personal property, 130 JOINT EXECUTORS AND ADMINISTRATORS, 86 
Sale of real propery, 126, 142 Compensation of, 158 
Sale of stocks and bonds, 140 JUDGMENTS, 40, 92, 93 
Sale on petition of interested persons, 128 JURISDICTION OF COUNTY JUDGE, 38, 169 
Sale pursuant to contract, 136 JURY, 116 
Sales pursuant to wills, 126 LAPSED OR VOID LEGACIES, 21 
Sale subject to contract, 138 LEASE OF REAL PROPERTY, 142 
Sale subject to mortgage, 134, 139 LEGACIES AND DEVISES, 
Sales to personal representatives, 135 __ Abatement, 163 
Sales upon terms, 134 Delivery, 159 
Sale where no power conferred, 127 Demonstrative, 163 
Sale where widow survives, 129 Lapsed and void, 21 
Succession of administration, 88 Payment of legacies, 169, 161 
Successor, appointment of, 167 When bear interest, 23 
Suits on bonds, 177,-181 LETTERS TESTAMENTARY AND OF ADMINIS- 
Surety company may sign bond, 98 TRATION, 
Surrender of assets on removal, 173 Petition for, 60, 79 
Who may be, 81, 85 Place of granting, 43 
Creditor, 87 Rules for granting, 80 
Disqualification, 81 LEVY AND SALE PROHIBITED, WHEN, 123 
Married women, 84 LIABILITY OF SURETIES, 101 
Minors, 82 LIENS PRESERVED, 186 
Non-resident, 83 ’ LIMITATION IN FAVOR OF PURCHASERS, 146 
Preference, 80 LIMITATION OF ACTIONS, 120, 184, 185, 186 
Trust companies, 85 LOST WILL, 64 
EXECUTOR OF EXECUTOR, 88 MARRIAGE, EFFECT ON WILL, 11 


EXEMPT PERSONALITY, 160, 165 
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MARRIED WOMEN, 
May act as curator, 84 
May act as personal representative, 84 
May make will, 5 
MERGER OF FIDUCIARIES, 85 
MINORS, 82 
MISTAKE, 9, 10 
MORTGAGES BY PERSONAL REPRESENTA- 
TIVES, 143, 144 
MORTGAGE LIENS PRESERVED, 120, 186 
MORTGAGES, PAYMENT OF, 187 
MORTGAGES TO PERSONAL REPRESENTA- 
TIVES, 134 
MOTIONS, 45 
MURDERER, 32 
NATIONAL BANKS MAY ACT AS REPRESENTA- 
TIVES, 85, 133 
NO ADMINISTRATION, 
NON-CLAIM, 120 
NON-RESIDENTS, WILL OF, 8 


WHEN, 165 


NON-RESIDENT PERSONAL REPRESENTATIVE, 


83 
NOTICE OF PROBATE, 65 
NOTICE OF SALE, 130 
NOTICE TO CREDITORS, 119 
NOTICE WHEN NO NEWSPAPER, 46 
NOTARIAL WILL, 73 
NUNCUPATIVE WILL, 7. 75, 76 

Probate of, 75, 76 
OATHS AND AFFIDAVITS, 95, 96 
OBJECTIONS TO CLAIMS, 122 
OBJECTIONS TO RETURNS, 149, 150 
ORDER IN WHICH ASSETS APPROPRIATED, 162 
ORDER OF PROBATE, 63 
ORDER OF SALE, 132 
ORDER OF SUCCESSION, 24 
ORDER ON COMMITMENT, 176 
PARTNERSHIP INTERESTS, 141 
PAYMENT OF CLAIMS, 122, 124, 160, 161 
PAYMENT OF DEBTS, 160, 161 


PAYMENT TO FOREIGN REPRESENTATIVES, 187 
PER STIRPES, 26 


PERSONAL REPRESENTATIVE (see Executors and 


Administrators) 

PERSONS BELIEVED TO BE DEAD, 189-197 

PETITION, AS PLEADING, 45 

PETITION FOR DOWER, 113-115 

PETITION FOR LETTERS, 60, 79, 189 

PLEADINGS, 45 

POSSESSION OF PERSONAL REPRESENTATIVE. 
-105, 106 

POST OFFICE ADDRESS, 48, 83 

POSTING OF NOTICE, WHEN NO NEWSPAPER. 
46 (g) 

POWER TO ENFORCE JUDGMENTS, 40 

POWER TO EXECUTE INSTRUMENTS, 144 
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POWER TO SELL, 127 
PREFERENCE IN GRANTING LETTERS, 79, 80 
PRESENTATION OF CLAIMS, 120 
PRESUMPTION OF ORDER OF DEATH, 27 
PRETERMITTED CHILDREN, 11, 12, 15, 162 
PROBATE, 38 
Caveat, 66 
Construction of will only after probate, 78 
Contest, burden of proof, 68 
Effect of, 63 
Effect of probate of foreign and notarial wills, 74 
Foreign wills, 71, 72 
Jurisdiction of County Judge, 38 
Lost or destroyed wills, 64 
Notarial wills, 73 
Notice of, 65 
Nuncupative will, 76 
Order of, 63 
Production of will, 59 
After probate of another will, 80 (g) 
Revocation of probate, 67 
Venue, 43 
Will of person believed to be dead, 189-197 
PROCEEDINGS FOR PAYMENT, 160 
PROCEEDINGS FOR REMOVAL, 170 
PROCESS, 46 
PRODUCTION OF ASSETS, 155 
PRODUCTION OF WILL, 59 
PROGRESS DOCKET, 44 
PROOF OF PUBLICATION, 46 
PROOF OF WILLS, 61 
PROPERTY, DEFINITION OF, 3 
PROPERTY WHICH MAY BE DEVISED, 6 
PUBLICATION, 47 
PURCHASER AT SALE BY EXECUTOR OR AD- 
MINISTRATOR PROTECTED, 145, 146 
QUIETING TITLE, 106 
RECORDING BY PHOTOGRAPHIC PROCESS, 45 
RECORDING WILL, 44 
RECORDS TO BE KEPT BY COUNTY JUDGE, 44 
REGISTERED MAIL SERVICE, 48 
REMOVAL OF PERSONAL REPRESENTATIVES, 
169-178 
RENEWAL OF LIENS AND. MORTGAGES, 148, 144 
REPEALING CLAUSE, 198 
REPRESENTATIVE OF ESTATE, WHO MAY BE, 81 
REPUBLICATION OF WILLS, 18, 19 
RESIDENCE, 83 
RESIDUUM, 6, 21 
RESIGNATION OF PERSONAL 
TIVE, 166 
RETURNS, 
Accounting, 82, 147, 172, 174 
Annual, 147 
Approval and record, 152 
Auditing, 151 
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Compulsory settlement, 154 
Contents of, 148 
Final settlement and discharge, 179, 180 
Objections to, 149 
Trial of, 150 - 
Order requiring, 153 
Production of assets, 155 
REVIVAL OF WILL, 16 
REVOCATION OF WILLS, 10-17 
REVOCATION OF PROBATE, 67 
RULES FOR GRANTING LETTERS, 80 
RULES OF INHERITANCE, 24 
SALE OF STOCKS AND BONDS, 140 
SALE ON PETITION OF INTERESTED PERSONS, 
128 
SALES BY ADMINISTRATORS AND EXECUTORS, 
Additional bond on sale, 132, 133 
Authorization of sale, 127 
Hearing on application for, 131 
Lease, 142 
Notice of sale, 130 
Order of sale, 132 
Personal representative may purchase, 135 
Sale of contract to purchase, 137 
Sale of perishable property, 130 
Sale of personal property, 130 | 
Sale of real property, 126-142 
Sale of stocks and bonds, 140 _ 
Sale on petition of interested persons, 128 
Sale pursuant to contract, 136 
Sales pursuant to wills, 126 
Sale subject to contract, 138 
Sale subject to mortgage, 134, 139 
Sales to personal representatives, 135 
Sales upon terms, 134 
Sale where no power conferred, 127 
Sale where widow survives, 129 
SECURITY, ADDITIONAL, 100, 102, 112, 132, 133, 
134 
SERVICE BY PUBLICATION, 47 
SERVICE BY REGISTERED MAIL, 48 
SERVICE OF NOTICE, 46 


SETTLEMENT AND COMPROMISE OF CLAIMS, 


152, 154 
Recording, 152 
SETTLEMENT AND DISCHARGE, 179 
SMALL ESTATES, 165 
SUBPOENAS, 49 
SUBSEQUENT ADMINISTRATION, 183 


SUBSTITUTION OF CIRCUIT JUDGE, 42 
SUBSTITUTION OF SURETIES, 104 
SUCCESSION OF ADMINISTRATION, 88 
SUCCESSION, ORDER OF, 24 
SUCCESSOR ADMINISTRATOR, 167 
SUITS ON BONDS, 177, 181 
SUPERSEDEAS, 57 
SURETY ON BOND, 97, 98 

How relieved, 104 
SURRENDER OF ASSETS ON REMOVAL, 173 
SURVIVAL OF ACTION, 178 
SUSPENSION OF STATUTES OF LIMITATION. 

184, 185 
SIX—PROBATE INDEX 
TERMS OF SALE, 134 
TESTATOR, WHO MAY BE, 5 
TESTIMONY, 49 
TIME ACT TAKES EFFECT, 2 
TRANSCRIPT OF JUDGMENTS, 44 
TRUST COMPANIES, 85, 133 
UNDUE INFLUENCE, 9, 10 
UNMATURED CLAIMS, 122 (b) 
VENUE, 438 
VESTING OF LEGACIES AND DEVISES, 22 
VOID LEGACIES AND DEVISES, 21 
WAIVER OF CITATION, 46 (h) 
WILLS, 

Caveat, 66 

Construction of, 77, 78 

Commission to prove, 62 

Contest of, 68 

Discovery of later will, 69 

Execution of, 8 

Foreign wilis, 72 

Fraud, duress, mistake and undue influence—ef- 

fect of, 9 

Notarial wills, 73 

Nuncupative wills, requisites of, 7 

Probate of, 61, 78 

Production of wills, 59 

Proof of, 61 

Record of, 44 

Revocation, 10-17 

Sales pursuant to wills, 126 

Time of taking effect, 6, 8 

Who may make, 5 

Will in foreign language, 71 
WITNESSES, 8, 59, 62 
WRIT OF POSSESSION, 118 
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RESOLUTION OF EXECUTIVE COUNCIL APPROVING FINAL DRAFT OF 
PROBATE ACT 


The following resolution was adopted at the meet- 
ing of the Executive Council held February 11th, 1933. 

“RESOLVED, that the Executive Council of the 
Florida State Bar Association does hereby approve the 
final draft of “The Probate Act” as prepared by the 
Special Committee of this Association appointed for 
the purpose of drafting the same; and 


BE IT FURTHER RESOLVED that said Act, as 
hereby approved, be referred to the Legislative Com- 
mittee of this Association, which Committee is here- 
by instructed to present the same to the Legislature 
of the State of Florida at its 1933 Session and assist 
in procuring the passage of the same.” 
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A COMMENT ON THE RIGHT OF A MORTGAGEE TO ENFORCE A PURCHASER’S 
PROMISE TO PAY AN EXISTING MORTGAGE WHERE THE GRANTOR OR PROMISEE 
WAS NOT LIABLE AS IN THE CASE OF ENNS-HABLE CO. V. TEMPLETON 


By J. T. BLACKWELL, Miami, Florida. 


Where the grantor of an “equity of redemption” 
in mortgaged premises, who is neither legally nor 
equitably obligated for the payment of the note and 
mortgage, and is interested therein, prior to making 
conveyance, only insofar as the indebtedness repre- 
sented by the note and mortgage was a charge upon 
his interest in the land, has conveyed the property 
subject to the mortgage and the deed recites that the 
grantee therein assumed the mortgage indebtedness 
and agreed to pay the same as a part of the consider- 
ation of such conveyance, is the grantee personally 
liable to the mortgagee, in an action at law, for the 
sum of the mortgage indebtedness, or for the defici- 
ency upon a foreclosure and sale in equity of the mort- 
gaged premises? 

In considering here the principal question just 
stated, incidental questions and kindred propositions 
will necessarily be touched upon, but an attempt to 
review the vast array of authorities dealing with the 
right of third persons to enforce contracts between 
others, will not be undertaken. 

In order to make the matter clear, we may take 
a hypothetical case: A is the mortgagee; B is the 
mortgagor-grantor; C is the grantee of B, who has 
taken the mortgaged premises subject to the debt but 
he has not assumed the debt; D is C’s grantee under 
a deed wherein D assumed and agreed to pay the note 
and mortgage made by B to A; and E may be used 
as a symbol representing the mortgaged premises, that 
is, the rem. 

The case of Co. v. 135 So. 
135 is in point with the hypothetical case as to facts. 
There the Supreme Court of Florida, in an opinion by 
Chief Justice Buford, held that recovery by A might 
be had in a court of law (as well as in equity) upon 
D’s assumption, saying that it is not material that 
D’s grantor, C, was not obligated to pay the debt. 
The courts of other jurisdictions have, in many in- 
stances, refused to accept such a rule, however. 

When B conveyed to C, subject to the mortgage, 
(but without assumption on C’s part), as between B 
and C. the land itself, E, became primarily liable for 
the debt and B became secondarily liable therefor, 
according to practically all of the authorities.(1) The 
grantee who takes property subject to an existing 
mortgage does not, in effect, agree to assume and 
pay the mortgage indebtedness, and does not become 
personally responsible, even though his grantor was 
personally bound, it being unquestionably true that 
the grantor’s obligation or assumption is not a cov- 


enant running with the land.(2) C did not become li- 
able either to A or B in any manner whatever, and 
when C coveyed to D there was no consideration for 
D’s agreement of assumption, according to Huyler vs. 
Atwood, 26 N. J. Eq. 505, affirmed on opinion below 
in 28 N. J. Eq. 275 (8) 

It will be conceded that if C had been bound un- 
der an assumption agreement with B, D in turn would 
have been obligated, and in such event privity of con- 
tract and consideration would have existed, but as C 
did not assume the indebtedness, there was an ab- 
sence of privity of contract, and possibly also of con- 
sideration to support D’s promise. 

In the opinion of the Florida Supreme Court in 
the Enns-Halbe case, an Illinois case, Dean v. Walker, 
107 Ill. 540, 47 Am. Rep. 467, is cited and followed. 
That case, in turn, relies upon the early Massachusetts 
case of Brewer v. Dyer, 7 Cush. 337, from which the 
following is quoted: 

. where one person, for a valuable consider- 

ation, engages with another to do some act for 

the benefit of a third, the latter, who would en- 
joy the benefit of the act, may maintain an ac- 
tion for the breach of such engagement—that it 
does not rest upon the ground of any actual or 
supposed relationship between the parties, as some 
of the earlier cases seem to indicate, but upon the 
broad and more satisfactory basis that the law, 
operating upon the acts of the parties, creates the 
duty, establishes privity, and implies the prom- 
ise and obligation on which the action is founded.” 

(Bold type here supplied.) 

In the foregoing, the Massachusetts Court un- 
doubtedly said, in effect, that according to the view 
taken, privity was not in fact a requirement. Some 
years later, however, the Supreme Judicial Court of 
Massachusetts overruled Brewer v. Dyer, and in an 
opinion by Mr. Justice Gray, voiced regret for ‘tie 
“unguarded expressions” contained in the opinion in 
the earlier case. The rule of the later case, Exchange 
Bank of St. Louis v. Rice, 107 Mass. 37, 9 Am. Rep. 
1 (1871), has continued to prevail in Massachusetts, 
having been followed in Marston v. Bigelaw, 150 Mass. 
45,5 L. R. A. 43, 22 N. E. 71; S. K. Edwards Hall 
Co. v. Dresser, 168 Mass. 136, 46 N. E. 420; Hazen v. 
Mathews, 184 Mass. 388, 68 N. E. 838; Haverhill Sav- 
ings Bank v. Griffin, 184 Mass. 419, 68 N. E. 839; and 
in Orenberg v. Johnston (1929) 269 Mass. 312, 168 
N. E. 794. 

It will be remembered that in the leading case, 
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Lawrence v. Fox (1859) 29 N. Y. 268, it was held that 
a promise by A, in consideration of money lent him by 
B, to repay the money to the ndeder’s creditor C, may 
be enforced by the latter. There was privity between 
B and C in this early case, but is privity essential to 
a proper application of the rule declared? In an almost 
overwhelming number of cases it has been stated that 
privity is essential. The opposite view has also been 
taken.(4) As to cases falling within the latter classi- 
ficatoin, the editors of A. L. R., Volume 12, at page 
1529, have said: 

“Dicta in some cases would lead to the con- 
clusion that the courts had abandoned the rule of 
privity of contract, and made the exception the 
rule in all cases, but an examination of the de- 
cisions will show that this is not true except in 
a very few states which have been misled by such 
dicta, and that the exceptions are carefully lim- 
ited, and the courts have refused to extend them 
further.” 

It is perhaps impossible at this time for new 
conditions to arise or new questions to be presented 
with respect to the relationship between mortgagors. 
mortgagees and grantees of mortgaged premises. The 
law student who undertakes to investigate the author- 
ities in this field is apt to become discouraged by the 
volume of matter that has been written in connection 
with it, both judicially and by way of commentary. As 
was mentioned by Mr. Justice Gray, in Union Mutual 
Life Insurance Company v. Hanford, 143 U. S. 187, 12 
S. Ct. 437, 438, 36 L. ed. 118: “Few things have been 
the subject of more difference of opinion and conflict 
of decision than the nature and extent of the right of 
a mortgagee of real estate against a subsequent gran- 
tee, who by the terms of the conveyance to him 
agrees to assume and pay the mortgage.” Fortunately, 
however, many of the cases in point contain opinions 
that are vigorous and interesting. 

An early case of the kind last mentioned is that of 
King v. Whitely, 10 Paige 465 (N. Y.), decided in 
1843, a condensed account of which is contained in the 
following: 


“There the grantor of an equity of redemp-- 


tion in mortgaged premises, neither legally nor 
equitably interested in the payment of the bond 
and mortgage, except so far as the same were a 
charge upon his interest in the lands, conveyed 
the lands subject to the mortgage, and the con- 
veyance recited that the grantees therein assumed 
the mortgage, and were to pay off the same as 
a part of the consideration of such conveyance, 
and it was held that as the grantor in that con- 
veyance was not personally liable to the holder 
of the mortgage to pay the same, the grantees 
were not liable to the holder of such mortgage for 
the deficiency upon a foreclosure and sale of the 
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mortgaged premises. [It was conceded by the 
chancellor that if the grantor had been personally 
liable to the holder of the mortgage for the pay- 
ment of the mortgage debt, the holder of such 
mortgage would have been entitled in equity to 
the benefit of the agreement recited in such con- 
veyance to pay off the mortgage, and to a decree 
over against the grantees for the deficiency. This 
would have been in accordance with a well es- 
tablished rule in equity, which gives to the cred- 
itor the right of subrogation to and the benefit of 
any security held by a surety for the reenforce- 
ment of the principal debt, and in the case sup- 
posed, and by force of the agreement recited in 
the conveyance, the grantee would have become 

the principal debtor, and the grantor would be a 

quasi surety for the payment of the mortgage 

debt.” 

Later, after the doctrine of Lawrence v. Fox had 
been rather fully expounded, questioned and criticised, 
the New York court considered again the proposition 
presented in King v. Whitely, and, in Vrooman v. 
Turner, 69 N. Y. 280, 25 Am. Rep. 195 (1877) arrived 
at the same result, saying, among other things, that: 

“To give a third party, who may derive a 
benefit from the performance of the promise, an 
action, there must be, first, an intent by the prom- 
isee, to secure some benefit to the third party, and 
second, some privity between the two, the prom- 
isee and the party to be benefited, and some ob- 
ligation or duty owing from the former to the 
latter which would give him a legal or equitable 
claim to the benefit of the promise, or an equiv- 
alent from him personally.” 

The following cases ore to the same effect: Cash- 
man v. Henry, 75 N. Y. 103, 31 Am. Rep. 487; Thayer 
v. March, x75 N. Y. 340; Carter v. Holahan, 92 N. Y. 
498; Wilbur v. Warren, 104 N. Y. 192; Wager v. Link, 
134 N. Y. 125, 31 N. E. 213; Durnherr v. Rau, 135 N. 
Y. 219, 32 N. E. 49; Clinton v. Buffalo Land Sec. Co., 
55 App. Div. 440, 66 N. Y. Supp, 862; King v. Sulli- 
van 31 App. Div. 549, 52 N. Y. Supp. 1380; Colchester 
Savings Bank v. Brown. 75 Conn. 69, 52 Atl. 316; 
Carrier v. United Paper Co., 738 Hun. 287; 26 N. Y. 
Supp. 414; Hicks v. Hamilton, 144 Mo. 495, 66 Am. 
St. Rep. 431, 46 S. W. 432; Brown v. Stillman, 43 
Minn. 126, 45 N. W. 2; Stuart v. Worden, 42 Mich. 
154, 3 N. W. 876; Biddel v. Brissolara, 64 Cal. 354, 
30 Pac. 609; Morris v. Mix, 4 Kan. App. 654, 46 Pac. 
58; Bonhoff v. Wilhorst, 57 Mics. 456, 108 N. Y. Supp. 
437; Y. M. C. A. v. Croft, 34 Or. 106, 55 Pac. 439. 
75 Am. St. Rep. 568. 

In a note appearing in 81 A. L. R., at Page 1283, 
it is said: “The concurring judges in Lawrence v. Fox 
(1859) 20.N. Y. 268, preferred to base the benefici- 
ary’s recovery on principles of agency ; and some cases, 
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especially those decided at an early period in the de- 
velopment of the doctrine under discussion, predicate 
the recovery upon the theory that the promisee was 
acting as agent for the beneficiary ... But this theory 
finds little favor in the later cases. At best, it is a 
legal fiction, having no warrant in the facts of the 
typical case. ... The third party’s right is not based 
on novation, even in the case of a promise to pay the 
debt of another. See Professor Corbin’s article in 27 
Yale L. J. 1008, 1019.” The remaining theories under 
which a grantee who has assumed a mortgage, where 
the grantor and all others in the chain were person- 
ally liable, may be divided into two classes: (1) In 
some jurisdictions it is the rule that a contract to pay 
the mortgage operates as a collateral security held by 
the mortgagor, which accrues to the mortgagee upon 
the principle that in equity the creditor may have the 
benefit of all collateral obligations for the payment 
of the debt which one occupying the position of surety 
for the debt has received for his indemnity, and (2) 
In other jurisdictions it is stated that one assuming 
payment of the debt is liable upon the theory that a 
promise of one person to another for the benefit of 
a third party inures to the latter and may be enforced 
at law. 

It is apparent that “the principle of equity that 
a grantor is entitled to all of the collateral obligations 
for the payment of his debt which a person standing 
in the situation of a surety for others has received 
for his indemnity to relieve him or his property from 
liability for such payment cannot be invoked if the 
grantor of the mortgaged premises was not himself 
liable for the mortgage indebtedness, for the reason 
that the relation of principal debtor and surety would 
not exist between the grantor and the grantee.” This 
was admitted in Dean v. Walker, supra. See also Kel- 
ler v. Ashford (1890) 133 U.S. 610, 33 L. ed. 667, 10 
Sup. Ct. Rep. 494; Williams v. Noftzger (1894) 103 
Ca]. 438, 37 Pac. 411: New England Trust Co. v. Nash 
(1886) 5 Kan. App. 739, 46 Pac. 987; Crawford v. 
Edwards (1876) 33 Mich. 354; Cariey v. Fox (1878) 
38 Mich. 387; Booth v. Connecticut Mut. L. Ins. Co. 
(1880) 43 Mich, 299, 5 N. W. 381; Unger v. Smith 
(1880) 44 Mich. 22, 5 N. W. 1609; Clement v. Wil- 
lett (1908) 105 Minn. 267, 17 L. R. A. (N. S.) 1094, 
127 Am. St. Rep. 562, 117 N. W. 491, 15 Ann. Cas. 
1053; Green v. Stone (1896) 54 N. J. Eq. 387, 55 
Am. St. Rep. 577, 34 Atl. 1099; Biddle v. Pugh (1900) 
59 N. J. Eq. 480, 45 Atl. 626; Eakin v. Shultz (1900) 
61 N. J. Eq. 156, 47 Atl. 274; McArthur v. Dryden 
(1897) 6 N. D. 438, 71 N. W. 125; Y. M. C. A. v. Croft 
(1898) 34 Or. 106, 75 Am. St. Rep. 568, 55 Pac. 439: 
Willard v. Worsham (1882) 76 Va. 392; Osborne v. 
Cabell (1883) 77 Vt. 462. 

The ruling of the court in the Enns-Halbe case 


manifestly does not rest upon the subrogation theory. 
On the other hand, it has the effect of declaring that 
the rule of privity of contract has in this jurisdiction 
been abandoned or else that a substitute for privity 
existed in the facts of that case. 

Intent on the part of the parties to a contract that 
a third person shall be the beneficiary of the prom- 
ise, i. e., that the promisor’s obligation, for which the 
promisee had paid, is a “gift promise” to the third 
party, would, according to the authorities, provide a 
substitute for privity. Therefore, we may inqure wheth- 
er the facts of the Enns-Halbe case disclose a “gift 
promise.” (5) 

It should be borne in mind that so far as the 
record discloses the mortgagee was a stranger both to 
the promisor-grantee and promisee-grantor, as well as 
being a stranger to the consideration. Can it then be 
assumed that the parties contracted primarily for his 
benefit, in such a way as to constitute him a “gift 
beneficiary”, or was his potential benefit merely in- 
cidental? 

An answer to this inquiry may be found in Mor- 
ris v. Mix, supra, as follows: 

“It is not sufficient that the promise be 
made by one to another, from the performance of 
which a benefit may inure to a third; the con- 
tract must be made for his benefit as its object, 
and he must be the party intended to be béne- 
fited . . . The vendor is seeking only his own 
interests,—indemnity and security that he will 
never have to pay the mortgage after he has part- 
ed with the mortgaged property—and the vendee 
is seeking to assume to promise the least possible, 
in order to get the property. Any other presump- 
tion would do violence to the well-known course 
of business in such transactions, and would contra- 
dict the universal experience of mankind.” 

It is respectfully asuggested that the assumption 
in the Enns-Halbe case was not a “gift promise,” and 
that the grantee’s obligation did not fall within the 
purview of Section 135 of The American Law Insti- 
tute’s Restatement of the Law of Contracts, which 
provides 

“(a) a gift promise in a contract creates a duty 

of the promisor to the donee beneficiary to per- 

form the promise; and the duty can be enforced 

by the donee beneficiary for his own benefit ;” 
or of the cases of which the stated principle is an 
outgrowth. 

In the Enns-Halbe case it was said that the third 
party might maintain the action on the promise as 
the real party in interest. This apparently carries with 
it the implication that the third party alone could sue 
on the contract. That is no doubt correct if the facts 
of the case warrant the conclusion that the promisor’s 
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obligation was a “gift promise’, and that it was the 
intent of the parties that the promisor should assume 
a direct obligation to the mortgagee. But such a con- 
clusion seems to “do violence to the well-known course 
of business in such transactions.” (6) 


The leading case is Murray v. Marshall (1894) 94 
N. Y. 611 (overruling Penfield v. Goodrich 10 Hun. 
41). See authorities cited in notes, 41 A. L. R. 294 
and 72 A. L. R. 394. 


. Ruling Case Law, Vol. 19, page 381. 
. See also Klapworth v. Dressler, 138 N. J. Eq. 62, 78 


Am. Dec. 69; Hoy v. Bramhall, 19 N. J. Eq. 563, 
79 Am. Dec. 687; Green v. Stone, 54 N. J. Eq. 387, 
55 Am. St. Rep. 577, 34 Atl. 1999; and Eakin v. 
Schultz, 61 N. J. Eq. 156, 47 Atl. 274. 

Many high authorities have expressed the view that 
the rule requiring privity should be entirely aban- 
doned if the contract was made for the direct bene- 
fit of a third person, but they apparently agree 
that a provision for an incidental benefit is not suf- 
ficient to support an action by the casual benefi- 
ciary who is a stranger to the transaction. 


. Judge Paul Barns has observed that “section 133 


(1) of the American Institute Restatement of Law 
Contracts on donee beneficiaries or gift promises, 
gives no instance where the one procuring the prom- 
ise for the benefit of the donee beneficiary is not 
directly benefited by the performance of such prom- 
ise—” 


. Question: What are the rights of the third person 


(first mortgagee) where the grantor-promisee has 

not assumed but takes a second mortgage from the 

grantee-promisee? Is the promise in the deed of 
conveyance of a different character from the 
promise to pay the forst mortgage contained in 
the second mortgage? In 19 Ruling Case Law, 379, 
it is said: “The rule obtains without exception 
that the assumption of an anterior mortgage by a 
subsequent mortgagee or by the grantee in a deed 
intended as a mortgage does not impose upon the 
mortgagee or grantee a personal liability to pay, 
enforceable by the prior mortgagee. The agree- 
ment to pay in such cases is not a promise made 
to the mortgagor for the benefit of the prior mort- 
gagee, but is a promise for the benefit of the mort- 
gagor only; it is to protect his property by advanc- 
ing money to pay his debt.” 
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